CW Ge 


JAN 1951 


BUSINESS 


BANKIN 
LAW JOURNAL 


Combined with THE BANKERS MAGAZINE 


VOLUME DECEMBER, 1950 


Banks Suit Check Defrauded Buyer 


Loss Safe Deposit Contents: Presumption 
Negligence 


Liability Banker Insure Property Securing Mort- 


Checks Fraudulently Drawn and Payable Existing Persons 
Held Bearer Paper 


Bank Denied Deficiency Judgment Where Statute Construed 
Require Public Sale 


Terms Note Alterable Only Contract Writing 


Equitable Relief Against Acceleration Provision Operating 
Harshly Maker 


Reserve Account: Right Set Off 
TRUST DECISIONS 

TAX DECISIONS 

INDEX-DIGEST (Volume 67) 
TABLE CASES 


For complete table contents see page 


BANKERS PUBLISHING COMPANY, 465 Main St., Cambridge, Mass. 


a 


Banking Law Journal Digest 


(Fifth Edition 
With the 1949 Cumulative Supplement 


Annual Cumulative Pocket Supplements 
Continually Down Date 


10,000 Digests Banking Decisions—Arranged for 
Main Headings 1,618 Sections 1,000 Pages 
Fabrikoid Binding—Price $10.00 Including Supplement 


The Banking Law Journal, 465 Main Street, Cambridge, Mass. 


HOW OBTAIN BANK COSTS 


WOOLLEY 
Certified Public Accountant 


Explains clear, simple language just how set analysis 
all the cost elements operating modern bank and give 
management accurate reports which will show whether not the 
bank making actual profit and what contribution profits 
made each department. 

Only with accurate knowledge costs possible for bank 
management adopt sound policies and institute system serv- 
ice charges that are fair both customer and bank alike. 


$5.00 Delivered 


BANKERS PUBLISHING COMPANY 
465 Main Street, Cambridge 42, Mass. 


You have never read book that could 
compare with this for complete infor- 
mation about the bank teller, his job, 
his future. Every practical banker and 
bank teller will want get his copy 


and BANK TELLERS 


now. 


Today’s bank teller should understand the 
importance his job and the opportunities 


holds for the future. Here new book 

that covers the everyday problems the teller, the necessity for broad, 
careful banking education, and the ways develop executive ability. This 
book indispensable the ambitious teller; places his fingertips more 
information about his field than has ever before been compiled. 


THE BANK TELLER 


His Job and Opportunities 
Edgar Alcorn 


Yet this comprehensive book not limited scope bank tellers. can also 
serve guide for bank executives who want know how select the right man for 
the all-important job teller, and how train him the most efficient and profitable 
manner for advancement his field. Both teller and banker who realize the respon- 
sibility, the bank and the public, that accompanies this job will want read, then 
study, this book. Only glance will reveal how thoroughly and clearly every phase 
the bank teller’s work, department, and opportunities are discussed. Send for this 
valuable book today. The first edition limited number. you not feel satis- 
fied with the book, return five days and pay nothing. 


Among the complete subjects 
find featured: 


stepping stones that develop execu- 
tive ability 

training tellers give information 
the public 

teller influence outside the bank 

teller salesmanship 

different types accounts 

how the bank can help the teller 
minimize check losses 

examination checks 

combining paying and receiving de- 
partments 

machines that eliminate errors, re- 
duce costs, prevent fraud, speed 
teller’s service 

our monetary system 

and much more 


Mail This Handy Coupon Today 


Bankers Publishing Company 
|465 Main St., Cambridge 42, Mass. 

Send The Bank Teller: His Job 
and Opportunities. meets with approval 
will mail you $3.50 within five days. Otherwise, 
may return within five days and pay nothing. 


e 
e 
e 
e 


THE BANKING LAW JOURNAL 


Combined with THE BANKERS MAGAZINE 


DECEMBER, 1950 


Contents 


BANKING LAW ARTICLES Terms Note Alterable Only 
Banks Suit Check Defrauded 
661 


Contract Writing 


Equitable Relief Against Accelera- 
tion Provision Operating 
Loss Safe Deposit Contents: Harshly Maker 


Presumption Banker’s Negli- 
Reserve Account: Right Set Off 701 


Liability Banker Insure 
Property Securing Mort- TRUST DECISIONS 
gage Loan 


TAX DECISIONS 


BANKING DECISIONS 
INVESTMENT AND FINANCE 
Checks Fraudulently Drawn and 715 


Payable Existing Persons 
Held Bearer Paper 


Vol 
Bank Denied Deficiency Judgment 


Where Statute Construed Re- 
quire Public Sale TABLE CASES 


THE BANKING LAW JOURNAL published monthly 
the 15th each month. Subscriptions, $8.00 year the 
States and possessions; $9.00 Canada and foreign 
countries. Single copies cents. Copyright 1950, Brady 
Publishing Corporation. Entered Second Class Matter the 
Post Office Boston, Mass., under the act March 1879. 


BANKERS PUBLISHING COMPANY, Publishers 


455 MAIN STREET, CAMBRIDGE (42), MASS. 


Keith Warren, Editor and Publisher; Oscar Lasdon, Associate Editor 
Alexander Puglisi, Business Manager 


LANGUAGE 


foreign language. 

ap’ progress, 

accent. Spanish, French, 

etc. Open a.m. p.m. 


BERLIT 
New Yor Fifth Ave. 
Bldg., Center 


Street 
AKRON 


CLEVELAND Building 
avid Building 


PHILADELPHIA 

PITTSBURGH .. 

St. Buildin 
839 17th St., 


HOW 
BANK SERVICE 
DIRECT MAIL 


DOAN 


THIS book devoted exclusively selling bank service direct-mail methods. 
Every phase the subject covered and many actual examples are given 
successful direct-mail pieces. 


brings you the accumulated experience direct-mail experts banking 
and other lines business—gives you the benefit their findings, and provides 
you with actual examples direct-mail pieces being successfully used banks 
throughout the country today. 


FULLY ILLUSTRATED 


Price $4.00 


BANKERS PUBLISHING COMPANY 
465 MAIN MASS. 


GUIDE 
BANK CORRESPONDENCE 


ROBERT MORRISON 


This book complete treatment the subject bank 
letter-writing—not only sales letters but routine bank 
correspondence, credit letters and the letter treatment 
all kinds communications with bank’s customers and 
correspondents. 


The theory letter writing digested down essentials, 
the emphasis being the actual writing bank letters. 
There are many illustrations actual bank letters. 


The author instructor Business Communications 
the University Kansas and this book the result 
survey bank letter writing methods banks all parts 
the country. 


Price $5.00 Delivered 


BANKERS PUBLISHING COMPANY 
465 Main Street, Cambridge 42, Mass. 


THE BANKING LAW JOURNAL 


Combined with THE BANKERS MAGAZINE 


VOLUME DECEMBER, 1950 NuMBER 


Banks Suit Check Defrauded Buyer 


The following case presents the familiar situation the 
defrauded buyer resisting payment check, which had 
stopped payment, but which had reached the hands holder 
due course. 

excellent opinion Judge Moss, the Supreme Court 
South Carolina reviews the applicable provisions the 
N.I.L. and strongly reaffirms the sound doctrine “the white 
heart and the empty head” despite drawer’s dilatory conten- 
tions that the court should find non-negotiability and notice 
defect where the instrument contained notation the 
transaction which was issued. 

this case appears that banker had given cash money 
for the instrument and drawer was thus unable make the 
threadbare contention that banker, collecting agent, was 
not holder, and therefore lacked standing sue the in- 
strument. But reader will find amusement drawer’s back-to- 
wall chastisement banker “who was negligent cashing the 
check but should have accepted the check for collection 
Bank Fort Mill Rollins, Supreme Court 
South Carolina, Rep. (2d) 41. The opinion the 
court follows: 


The order Judge Moss follows: 

The Summons and Complaint this action were served upon de- 
fendant February Ist, 1949. Thereafter, defendant, through his 
attorneys, filed his Answer the Complaint, service which was 
accepted attorneys for plaintiff, February 21st, 1949. the 
Summons and Complaint the notation, signed counsel 


NOTE—For similar decisions see Digest (Fifth Edition) §653. 
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for plaintiff, that this case should docketed Calendars No. and 
No. which notation dated March 1949, and appears that 
the case was duly docketed. 

Since the date when this case was entered upon the docket, above 
stated, there have been two terms Common Pleas Court Chester 
County, but was not disposed either those terms. 

Thereafter, July 21st, 1949, attorneys for plaintiff gave Notice 
Motion, heard before York, South Carolina, July 
1949, for Order striking the Answer defendant the 
grounds that said Answer was sham, false and frivolous, intended only 
for delay, and constituted defense this action; and, further, for 
judgment against defendant demanded the Complaint, the event 
that should adjudged that the Answer struck and dismissed. 
Attorneys for defendant admitted, writing, that this Notice Mo- 
tion had been served upon them, and that they had copy 
said Notice, July 21st, 1949. 


This action thus before the Motion strike the defendant’s 
Answer, and for judgment against defendant demanded the Com- 
plaint, the event that was determined that the Answer should 
stricken out and dismissed. 


the hearing this Motion, had before the original Sum- 
mons and Complaint, the original Answer, the Original Notice Mo- 
tion strike the Answer and for judgment, and the original check 
which the basis for this action. Counsel for both parties presented 
able arguments support their respective positions. 


The Complaint, which verified, alleges that plaintiff banking 
corporation, chartered under the laws South Carolina, with its 
principal place business Fort Mill, South Carolina; that defendant 
resident Chester County; that defendant executed, signed and 
delivered one Thomas Bennett his certain check, dated November 
15th, 1948, drawn the Peoples National Bank Chester, South 
Carolina, the sum Eight Hundred Dollars, payable the order 
said Thomas Bennett; that, the following day, November 
16th, 1948, Thomas Bennett indorsed this check blank and de- 
livered plaintiff, which thereupon paid Bennett, the payee, the 
sum Eight Hundred Dollars cash money; that, reason this 
transaction, plaintiff became bona fide purchaser for value, holder 
due course, this check; that thereafter, due course, plaintiff 
had this check presented for payment the Peoples National Bank 
Chester, the drawee bank, but was notified said drawee bank 
that payment the check had been stopped the drawer prior its 
being presented for payment, with the result that plaintiff was not able 
obtain payment this check the sum Eight Hundred Dollars 
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from the drawee bank; that plaintiff subsequently made numerous re- 
quests and demands defendant for payment the amount this 
check, but that defendant refused pay same; and that plaintiff 
now entitled judgment against defendant the sum Eight Hun- 
dred Dollars, the amount the check, with interest thereon from 
November 16th, 1948, the legal rate. 

his Answer, the defendant interposes three separate defenses 
this action. 

his first defense, defendant first enters general denial every- 
thing not specifically admitted affirmatively alleged; then admits 
that plaintiff banking corporation, with its principal place busi- 
ness Fort Mill and that resident Chester County, that 
signed, executed and delivered Thomas Bennett check the sum 
Eight Hundred Dollars, dated November 15th, 1948, drawn The 
Peoples National Bank Chester, Chester, C., payable said 
Thomas Bennett, that defendant had been informed that Bennett 
cashed this check the plaintiff bank and received money other 
credit therefor (which defendant did not deny), that defendant was 
informed and believed that this check was presented the Peoples 
National Bank Chester, which refused pay the check pursuant 
orders defendant, and that plaintiff had demanded payment 
the amount this check defendant, which demand was refused 
defendant. his first defense, defendant denies, information 
and belief, that the check negotiable instrument, that plaintiff 
bona fide purchaser same for value, holder due course; 
and further denies that indebted plaintiff reason this 
check. This defense also alleges that there are certain allegations 
the complaint concerning which defendant has information, and 
which defendant demands strict proof, but not clear just 
what those allegations the Complaint are. 

his second defense, defendant alleges that plaintiff was negligent 
cashing his check for Bennett, the payee thereof, but that plaintiff 
should have accepted the check from Bennett for collection only, and 
paid him the amount thereof only after plaintiff had had presented 
the Peoples National Bank Chester and had been honored 
said drawee bank; and that such loss plaintiff had suffered the 
result its own negligence cashing the check for the drawee, rather 
than taking for collection only. 

his third defense, defendant alleges that delivered this check 
Thomas Bennett the purchase price for certain automobile 
sold said Bennett him; that Bennett gave defendant bill 
sale said automobile, but that developed that Bennett was not 
the owner thereof and could not give good title thereto, and that Ben- 
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nett thus obtained this check from defendant fraud and false repre- 
sentations; that upon learning this fraud perpetrated upon him 
Bennett, defendant notified the drawee, the Peoples National Bank 
Chester, stop payment this check, which was done; that de- 
fendant informed and believes that reason this fraud per- 
petrated upon him Bennett, this check does not represent binding 
obligation defendant; that the check was not negotiable instru- 
ment; that plaintiff should have known that the check was item 
for collection and subject stop-payment orders and, taking 
same from Bennett, acquired higher greater rights thereunder 
than Bennett had and, since Bennett could not recover defendant 
reason the fraud perpetrated him, neither can plaintiff re- 
cover defendant. 

The notice motion strike and for judgment the usual 
form, and bases the motion upon the grounds that the Answer sham, 
false, frivolous, intended only for purposes delay, and constitutes 
defense this action. directed against the Answer whole. 

Defendant first maintains that, inasmuch this cause had been 
docketed for some time prior the Notice Motion which 
now before me, the motion strike comes too late, and can- 
not made this time. The Motion directed against Answer, 
however, and the general rule with reference motions strike 
pleadings, proportions pleadings, does not apply Answers. 
motion strike from answer did not come too late, even when 
made after six terms court and two mistrials. See, also, Cohrs 

Therefore, must held that plaintiff’s motion strike was not 
made too late date, and that should considered the Court. 

case very similar facts the one now before me, Union 
Guano Co. Garrison, 130 404, 126 183. The action 
there was upon promissory note executed defendants makers 
and payable the plaintiff. the hearing motion strike 
out the answer sham and frivolous, and for judgment for plaintiff, 
open court, after reading the pleadings, motion papers, inspecting 
the original note sued upon, and hearing argument counsel, His 
Honor, Judge Dennis, granted the motion and rendered judgment. 
Upon appeal therefrom the Supreme Court, the general doctrine 
was stated, 126 184: “The motion strike out sham pre- 
sented question fact determined the court upon affidavits, 
such manner the court may direct”; citing Tharin Sea- 
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The instant case differs from that above cited that here 
the basis the action, there was promissory note; here the 
action brought indorsee, there was brought the original 
payee. However, the rules governing the determination the ques- 
tions issue are practically identical this case with those appli- 
cable the Union Guano Company case, supra. Here, there, the 
manner may appear proper; and, heretofore stated, had before 
me, when hearing the motion, the Complaint, the Answer, the Motion 
papers, and the check upon which the suit based. that respect, 
the controlling factors here appear practically identical with 
those the Union Guano Company case, above referred to. 

The Complaint alleges that defendant made, executed and de- 
livered Thomas Bennett his check, drawn the Peoples Na- 
tional Bank Chester, C., dated November 15, 1948, payable 
the Order said Thomas Bennett, the sum Eight Hun- 
dred ($800.00) Dollars, and signed defendant. Answer 
admits that defendant signed, executed and delivered Thomas 
Bennett check for bill sale automobile, dated November 
15, 1948, drawn the Peoples National Bank Chester, C., 
the sum Eight Hundred ($800.00) Dollars, payable said Thomas 
Bennett, and further admits that defendant has been informed 
that Thomas Bennett cashed this check plaintiff bank and 
received money credit for it. Both Complaint and Answer are 
agreement, therefore, that defendant signed, executed and delivered 
one Thomas Bennett his check the sum Eight Hundred 
($800.00) Dollars November 15th, 1948, and that Bennett, the 
payee, transferred this check plaintiff bank for valuable considera- 
tion. 

inspection the check shows that written printed 
form The Peoples National Bank Chester indicating 
counter check. proper sequence, its execution follows: 
“Chester, 11-15-1948. The Peoples National 
Bank Chester. 67-126/532. Pay the Order Thomas 
Bennett. $800.00. Eight Hundred Dollars. (signed) Rollins.” 
the lower left are the printed words, “Counter Check,” and beneath 
them are the written words “1941 Ford Coach.” 

Across the face this check are written red ink, the words 
“Payment stopped Drawer.” 

the back the check the name “Thomas Bennett,” 
handwriting; and stamped notations thereon show that was received 
plaintiff bank November 16, 1948, was then put process 
collection through the Peoples National Bank Rock Hill, C., 
the Charlotte Branch the Federal Reserve Bank Richmond, 
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reaching that branch November 18, 1948, and was returned unpaid 
November 20, 1948. That all the pertinent information which 
the check itself reveals. 

Since both plaintiff and defendant agree that defendant signed, 
executed and delivered one Bennett certain check, particularly 
described identified, the first question which arises what 
check, legally speaking. 

The Negotiable Instruments Law contained Vol. Title 35, 
Article the Code 1942, and Section 6936 thereof defines 
check bill exchange drawn bank payable demand.” 
That section further provides that “Except herein otherwise pro- 
vided, the provisions this article applicable bill exchange 
payable demand apply check.” Since check defined 
bill exchange, necessary ascertain what such instrument 
and Section 6877 the Code 1942 defines bill exchange 
follows: bill exchange unconditional order writing 
addressed one person another, signed the person giving it, 
requiring the person whom addressed pay demand 
fixed determinable future time sum certain money order 
bearer.” 

Now, while defendant admits that signed, executed and de- 
Thomas Bennett his check, dated November 15th, 1948, 
the sum Eight Hundred ($800.00) Dollars, drawn The 
Peoples National Bank Chester, denies liability plaintiff 
reason that check several grounds, although acknowledging 
that “has been informed that Thomas Bennett did cash said 
check Plaintiff Bank and received money credit therefor.” Since 
the motion strike out and for judgment addressed the Answer 
its entirety, each defense interposed the claim plaintiff must 
considered and, any one more these defenses are valid, 
established competent evidence, then the motion should denied. 
While the Answer sets three separate defenses, the various defenses 
contained the Answer whole will considered, without refer- 
ence whether they are included the First, Second Third 
Defense constituting the Answer. 


way defense this action, the Answer alleges: 

(1) That the check signed, executed and delivered defendant 
Thomas Bennett, and said Bennett cashed plaintiff bank, 
not negotiable instrument. 

(2) That plaintiff not bona fide purchaser for value, holder 
due course, the check question. 

(3) That any loss which plaintiff may have suffered was due its 
own negligence cashing the check for Bennett upon his endorsing 
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blank and delivering plaintiff since plaintiff knew 
that this check, like any other check, was subject stop-payment 
orders the drawer, should not have paid Bennett the amount 
the check upon his endorsing blank and delivering 
plaintiff, but should have taken item for collection only, and 
paid Bennett nothing until the check had been honored the drawee 
bank and plaintiff had received the funds represented the check. 


(4) That defendant signed, executed and delivered Bennett 
this check payment the purchase price certain automobile 
sold Bennett defendant, Bennett representing that was con- 
veying good title said automobile defendant when, matter 
fact, Bennett did not own the automobile and could not convey 
good title thereto, that Bennett obtained the check from defendant 
fraud false pretenses; that, inasmuch defendant has 
good defense any action this check brought against 
Bennett, has the same defense any action this check brought 
against him plaintiff, plaintiff not being any better position than 
Bennett insofar enforcing collection the check sued con- 
cerned. 


These defenses will considered the order which they are 
stated above. 

The first defense considered that the instrument sued on, the 
check, not negotiable instrument. While this defense interposed 
many words, careful reading and study the Answer fails 
disclose any reason stated alleged why not negotiable 
instrument; consequently, examination the check necessary 
determine whether is, not negotiable instrument. This 
question law, determined from the instrument itself. 

Section 6752, Code 1942, follows: instrument 
negotiable must conform the following requirements (1) must 
writing and signed the maker drawer; (2) Must contain 
unconditional promise order pay sum certain money; 
(3) Must payable demand, fixed determinable future 
time; (4) Must payable order bearer; and (5) Where 
the instrument addressed drawee, must named other- 
wise indicated therein with reasonable certainty.” 

The check upon which this action was brought writing and 
was signed defendant, admittedly, the first requirement above 
stated met; contains unconditional order pay the sum 
Eight Hundred, ($800.00) Dollars, the second the above re- 
quirements met; payable the Order Thomas Bennett, 
the fourth requirement above stated met; and addressed 
drawee, who named therein with certainty, being the Peoples 
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National Bank Chester, that the fifth requirement complied 
with. Insofar the third requirement Section 6752 concerned, 
time for payment stated the check. such case, becomes 
demand instrument, for Section 6758 the Code 1942 provides 
that “An instrument payable demand (2) which time 
for payment expressed.” the third requirement Section 
6752, met; the result being that all the necessary characteristics 
negotiable instrument are found the check which the basis 
for this action. The instrument itself shows that just what both 
Complaint and Answer state be—a check—which the Negotiable 
Instruments Law defines bill exchange drawn bank pay- 
able demand. 

The notation the check “1941 Ford Coach” cannot con- 
strued affect the negotiable character this instrument for, even 
construed statement the consideration for which the check 
was given, which the construction most favorable defendant, 
Home Bank Trust Company Davis, 134 508, 467, 
clearly enunciates the doctrine that “the statement the considera- 
tion note does not affect its negotiability.” See, also, Bank 
Anderson Breedin, 119 39, 111 799. 


matter law, this check negotiable instrument, and 


hold. 


The second defense interposed against this action that plaintiff 
not holder due course, bona fide purchaser for value. The 
Answer admits that defendant has been informed that Bennett cashed 
this check plaintiff bank and received money credit therefor, 
and nowhere the Answer there any denial that Bennett endorsed 
the check blank and delivered plaintiff, receiving the sum 
Eight Hundred ($800.00) Dollars cash money therefor, alleged 
the Complaint. The check itself contains the name “Thomas 
Bennett” written the back it, without any designated endorsee. 
This constitutes endorsement blank and, under Section 6785 
the Code 1942, “an instrument endorsed payable bearer, 
and may negotiated delivery.” Plaintiff having had delivered 
the payee check, endorsed blank the payee, and 
having parted with Eight Hundred ($800.00) Dollars considera- 
tion the check’s being delivered it, are there any alleged facts 
that plaintiff knew any defects infirmities payee’s title the 
check? The Answer alleges that plaintiff knew that the check was 
subject stop-payment order the drawer and consequently, should 
not have paid Bennett cash money for the check, but should have 
taken item for collection only, and paid Bennett the money 
the check represented only after plaintiff had collected such sum from 
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the drawee bank. However, nowhere alleged that plaintiff had 
any knowledge that payment would stopped this particular 
check, that, the fact that payment this check could stopped 
the drawer renders non-negotiable instrument, necessarily 
follows that check can ever negotiable instrument, legally 
speaking. Such not the established law this State. Also, the 
Answer alleges that Bennett obtained this check defendant fraud 
false pretenses, that represented that was conveying 
good title automobile defendant, whereas did not own title 
thereto. But the answer contains allegation that plaintiff knew 
that Bennett had obtained the check defendant fraud, and 
alleges facts known plaintiff such nature calculated 
excite suspicion plaintiff that Bennett had obtained this check 
from defendant fraud, and that defendant had good defense 
any action that Bennett, the payee, might bring against him 
drawer the check. And the general rule this State that there 
must more than mere suspicion inference some defect the 
title the payee subsequent endorser prevent later holder for 
value from being holder due course. stated Patterson 
Orangeburg Fertilizer Company, 117 140, 108 401, 
the established rule that mere knowledg facts sufficient put 
prudent man inquiry without actual knowledge, mere suspicion 
infirmity defect title, does not preclude the transferee 
note from occupying the position holder due course, unless the 
circumstances suspicion are cogent and obvious that remain 
passive would amount bad faith. 

Section 6803, Code 1942, defines holder due course as: 
holder who has taken the instrument under the following conditions: 
(1) That complete and regular upon its face; (2) That be- 
came the holder before was overdue, and without notice that 
had been previously dishonored, such was the fact; (3) That 
took good faith and for value; (4) That the time was nego- 
tiated him had notice any infirmity the instrument 
defect the title the person negotiating it.” 

Also pertinent Section 6804, which provides that “Where 
instrument payable demand negotiated unreasonable length 
time after its issue, the holder not deemed holder due course.” 
this case, the undisputed facts are that plaintiff cashed this check 
for Bennett November 16th, 1949, the day after its issuance 
defendant, there unreasonable delay negotiating the check 
which would, itself, prevent plaintiff from being holder due 

The Negotiable Instruments Law also defines what notice in- 
firmity will prevent one from being holder due course, where 
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states, Section 6807, Code 1942: “To constitute notice in- 
firmity the instrument defect the title the person negotiating 
the same, the person whom negotiated must have had actual 
knowledge the infirmity defect, knowledge such facts that 
his action taking the instrument amounted bad faith.” 


1101, bona fide holder negotiable note defined second 
other subsequent holder, not the payee, who takes for value good 
faith before maturity notice defects.” 


Nowhere the Answer there any allegation imputation that 
plaintiff had knowledge that Bennett had procured the check de- 
fendant fraud, that had knowledge facts that would indicate 
any defect infirmity Bennett’s title the check. the other 
hand, the uncontradicted facts are that the check was regular its 
face, that was dated November 15, 1948, that the payee endorsed 
blank and delivered plaintiff November 16, 1948, that 
plaintiff paid Bennett Eight Hundred ($800.00) Dollars, the amount 
which the check was drawn, upon its receiving the check from him, 
and transmitted the check the drawee bank obtain payment 
without delay. 


Under the facts and the law applicable thereto, plaintiff holder 
due course the check, and hold. 


significant that, while the answer denies that the check 
negotiable instrument, and also denies that plaintiff holder due 
not negotiable instrument why plaintiff not holder due 
course. Such denials, without any allegations facts upon which 
the denials might supported, are nothing more than denials legal 
conclusions. Union Guano Co. Garrison, supra. 


The third and fourth defenses set the Answer, above stated, 
are that plaintiff knew that this check, the case with any check, 
was subject stop-payment order the drawee bank defendant, 
the maker, and that, since defendant, the maker the check, had 
good defense against the payee the check, Bennett, such defense was 
equally good against plaintiff, and available defendant against 
plaintiff, this action. 

Undoubtedly, defendant had the right order the drawee bank 
decline honor, pay, the check had given, but what was his 
position after the drawee bank refused pay it, pursuant his 
orders? Section 6811, Code 1942, provides follows: “The maker 
negotiable instrument making it, engages that will pay 
according its tenor; and admits the existence the payee and his 
then capacity endorse.” stated Am. Jur., Bills and Notes, 
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par. 518, 234, his liability the instrument primary and un- 
conditional until payment. remains the ultimate debtor, the person 
who ought pay the debt, preference to, and exoneration of, 
all the other parties the paper, who some form other are en- 
titled have final recourse 


Then, having determined that plaintiff holder due course 
the check, Section 6808 the Code 1942, becomes applicable, and 
follows: holder due course holds the instrument free 
from any defect title prior parties, and free from defenses avail- 
able prior parties among themselves, and may enforce payment 
the instrument for the full amount thereof against all parties liable 
thereon.” 


Such being the statute, clear that, regardless the rights 
defendant and Bennett between themselves, with respect which 
this action not concerned, plaintiff holder due course for value 
the check, negotiable instrument, admittedly signed, executed and 
delivered defendant, and holds same free any defenses which de- 
fendant may have against Bennett, the payee. facts are alleged 
the answer which even infer that plaintiff knew, was possession 
any information reason which should have known, that 
Bennett had obtained the check from defendant fraud false pre- 
tenses; and, matter law, the fact that this check, true 
all checks, was subject stop-payment instructions the defendant 
drawer cannot avail defendant valid defense the present action. 
contrary holding would have the practical effect rendering every 
check, effect, non-negotiable instrument. 

For the foregoing reasons, therefore, the motion plaintiff 
strike out and dismiss the Answer should granted. 


Upon the answer being struck out and dismissed, necessarily 
follows that plaintiff entitled judgment against defendant, which 
should awarded the motion before me. Powell Easley, 213 
574, 921; Union Guano Co. Garrison, supra; 
Interstate Chemical Corporation Farmington Corporation, 100 
138 34. 


The check represents liquidated amount, and plaintiff entitled 
recover defendant the amount same, Eight Hundred ($800.00) 
Dollars. Being liquidated demand, plaintiff also entitled re- 
cover interest thereon the legal rate, six per cent, from the date 
plaintiff should have received payment the check. While the Com- 
plaint alleges that plaintiff entitled to, and demands, interest the 
principal sum from November 16, 1948, the date upon which cashed 
the check for Bennett, the payee, the evidence shows that, due 
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course business, plaintiff would not have been paid the amount 
the check until November 20, 1948. Consequently, interest the 
principal sum should commence November 20, 1948. 


reason the above facts and laws applicable thereto, 


Ordered that the motion strike out and dismiss the Answer 
the above action be, and the same hereby granted; and that the 
Answer defendant be, and the same hereby is, struck out, set aside 
and dismissed. 


Further ordered that plaintiff herein be, and hereby is, awarded 
judgment against defendant the sum Eight Hundred ($800.00) 
Dollars, with interest said sum the rate six per cent from and 
since November 20, 1948, and, addition thereto, the costs this 
action. 


Hemphill Hemphill, Chester, for appellant. 


John Spratt, York, McFadden McFadden, Chester for 
respondent. 


PER CURIAM. 


The order Honorable Joseph Moss has been carefully consid- 
ered the light the record and the exceptions, and find error. 


Let the order reported the judgment this Court. 


Loss Safe Deposit Contents: Presumption 
Banker’s Negligence 


the instant case the New York Court wrestles with the 
difficult question allocating the burden proof action 
recover $10,000 which allegedly disappeared from plaintiff’s 
safe deposit box the vault the defendant. 

The court points out that whether bailor-bailee relation- 
ship something the nature landlord-tenant relation- 
ship existed between the depositor and banker, banker would 
liable only were negligent. 

the crucial question where place the burden 
proof, the court concludes that since the circumstances the 
deposit established bailor-bailee relationship depositor could 


NOTE—For similar decisions see Digest (Fifth Edition) §1349. 
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raise presumption negligence showing deposit the 
property and failure return good condition. order 
avoid directed verdict against him banker would have 
make showing that there was want due care its part 
within its area exclusive control. 


Whether depositor, after such showing banker, would 
still entitled the jury not clear from the decision 
the court. seems probable, however, that the court would 
hold that the presumption negligence would disappear for 
all purposes the case once banker had presented evidence 
upon which reasonable man could find him free from negli- 
gence. Veihelmann Manufacturers Safe Deposit Co., New 
York Supreme Court, Trial Term, Supp. (2d) 727. 
The opinion the court follows: 


GREENBERG, J.—This action the plaintiff recover 
Ten Thousand Dollars ($10,000.00) which allegedly disappeared from 
her safe deposit box the vault the defendant, Manufacturers Safe 
Deposit Company. 

The plaintiff rented safe deposit box vault operated the 
defendant its branch Second Avenue and 116th Street what 
appears have been customary transaction. The rental evidenced 
written memorandum signed the plaintiff and defendant. This 
memorandum sets forth, among other things, the rental charge, sub- 
jects the plaintiff the rules and regulations the defendant using 
and obtaining access the “safe”, exempts the defendant from liability 
for loss fire and provides that unauthorized opening the safe 
shall inferable from proof loss contents. Plaintiff received 
two keys. order open her safe deposit box, was necessary 
use one plaintiff’s keys and also the master key held the custodian 
the vault. person other than the plaintiff was authorized have 
access the box. 


The plaintiff testified that July, 1945, she and business asso- 
ciate counted out Twenty-two Thousand Dollars ($22,000.00), which 
she had kept safe her store, and put Thousand Dollars 
($1,000.00), Ten and Twenty Dollar bills, into each Twenty-two 
(22) envelopes. October, 1945 she took these envelopes containing 
this money and placed them her safe deposit box defendant’s vault. 
Thereafter, the plaintiff testified, she went her box number 
occasions and three occasions she took out total Four Thou- 
sand Dollars ($4,000.00) Four envelopes. Subsequently, March 
24, 1947 when she again went this box, she found that Ten (10) 
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envelopes, containing total Ten Thousand Dollars ($10,000.00), 
were missing. She thereupon returned her box the custodian with- 
out saying anything him, hurried home and told her business asso- 
ciate the loss. She then returned, took all the contents the box 
home remarking the custodian that “something happened”. She 
further testified that she again counted the envelopes and money re- 
maining, the presence the same business associate, and found only 
Eight Thousand Dollars ($8,000.00) left. They, then, went the 
office the manager the defendant’s vault and reported the loss. 

The plaintiff’s testimony the counting the original Twenty- 
two Thousand Dollars ($22,000.00) October, 1945 and the subse- 
quent counting the Eight Thousand Dollars ($8,000.00) remaining 
and certain other details were corroborated the testimony the 
plaintiff’s business associate. 

safe expert called the plaintiff witness testified that 
had examined the lock the plaintiff’s box July, 1947 and found 
evidence forceful entry. 

The plaintiff, woman Sixty-nine (69) years age, has done busi- 
ness with the defendant company for many years and concededly bears 
very good reputation. 

the end the plaintiff’s case, the defendant moved dismiss 
the complaint the ground that the plaintiff had failed prove the 
loss the contents and had also failed prove negligence the de- 
fendant the operation the vault. Decision was reserved 
this motion. 

The defendant then introduced detailed evidence the construc- 
tion the vault, the equipment used and the care exercised the man- 
agement and operation the vault. The general manager testified 
that the vault has ten-inch concrete wall, air space and one-and- 
one-half inch steel lining. addition, the vault has Twelve-ton door. 
closed night and has time-clock system controlling the open- 
ing the morning. equipped with sensitivity control that any 
noise, banging similar disturbance would set the alarm off. addi- 
tion the timeclock system, the opening the vault safeguarded 
two combinations, each known separate person, and the re- 
quirement signal the Holmes Electric Protective service when 
the vault ready opened. Within the vault are over Nineteen 
Hundred (1900) safe deposit boxes compartments various sizes. 
Each these boxes compartments has double key lock that 
may opened only the use the master key held the custodian, 
followed the key the holder the box. Within the compartment 
unlocked tin box which the holder places his property. 

conceded plaintiff’s own safe expert well established 
the testimony the witnesses for the defendant that the equipment 


THE BANKING LAW JOURNAL 675 


used the defendant the standard type equipment used such 
safe deposit vaults and that the locks were well made. 

The general manager and the custodian the vault both testified 
the great care taken controlling the keys these boxes before 
they are issued any customer. When box surrendered, accord- 
ing this testimony, the keys are kept separate and turned over 
locksmith who checks them, interchanges the locks the safe deposit 
boxes and then seals each set keys envelope machine that 
cannot tampered with. number these sealed envelopes are 
left with the particular branch vault. 

When customer signs contract leasing safe deposit box, 
offered five these sealed envelopes from which pick one. strict 
control maintained even over the empty envelopes remaining after the 
keys have been turned over the lessee. 

The defendant maintains its branch vault one custodian and 
relief man who takes over when the custodian away helps out when 
there rush business. When holder box appears and seeks 
admittance his box, known the custodian, admitted 
immediately. not known, asked sign card and his 
signature checked. The holder then taken into the vault his box. 
There, his presence, the custodian inserts his master key and turns 
“prepare the lock”. then inserts the holder’s key, turns and 
opens the box. The custodian removes from the box the unlocked tin 
box, hands the holder with the latter’s key top. The holder 
then goes into one the booths rooms provided the defendant 
perform whatever operations wishes with regard his property 
the tin box. When has finished, returns the tin box, together with 
his key the custodian who, again, the holder’s presence, replaces 
the tin box inside the safe deposit box compartment, locks using 
the holder’s key first and then his own custodian key complete the 
locking. The custodian then returns the key the holder. The testi- 
mony this procedure and its observance practice was substan- 
tially undisputed. 

The defendant also called witness clerk the personnel de- 
partment who testified that the defendant makes thorough investiga- 
tion the background the custodians employed vaults. testi- 
fied that investigations had been made the custodian going back 
far 1920 and the relief man, and that all the references and in- 
formation had been completely satisfactory. The defendant called 
witnesses both the custodian and the relief man. 

the close its case, the defendant renewed its previous motion 
and moved for directed verdict. Decision was reserved. case 
was then submitted the jury which was unable agree upon ver- 
dict and was subsequently discharged the Court. 
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The question which thus presented the defendant’s motion 
dismiss the complaint whether, the basis all the evidence pre- 
sented the trial, the plaintiff has made out case against the de- 
fendant warrant submission the jury. This, turn, de- 
pends the nature the relationship here involved and the rules 
evidence applicable. 


The nature the relationship between safe deposit company and 
the holder safe deposit box one which has recurrently perplexed 
the courts. While the relationship has aspects similar those stand- 
ard legal relationship, does not whole coincide with any such 
standard relationships. Both the Court Appeals and the Supreme 
Court the United States have found advisable avoid the ques- 
tion the overall nature this relationship and confine themselves 
analysis the particular aspect the relationship presented 
the case before them. Carples Cumberland Coal Iron Company, 
240 187, 148 185, 1211; National Safe De- 
posit Company Stead, 58, Ct. 209, Ed. 504. 
Where these two tribunals have chosen not tread, for this Court 
venture would foolhardy indeed. Yet, survey the prior decisions 
this relationship indispensable the determination the in- 
stant case. 


The decisions appear somewhat conflict. However, read 
chronologically with due regard the origin safe deposit vaults 
and the aspect the relationship before the Court each case, cer- 
tain consistent line development emerges. The Courts have, ef- 
fect, the course these decisions evolved the concept composite 
relationship having some aspects analogous bailment and others 
analogous landlord-tenant relationship. 


Safe deposit vaults appeared about the middle the Nineteenth 
Century outgrowth the custom then existing among banks 
gratuitously giving space their own vaults for the storage 
valuables for which customers wanted special protection. Review 
the Law Safe Deposit Companies, Harv. Rev. (1895). 
The new function was not first distinguished from the old custom. 
The early statutes setting forth the powers and objects safe deposit 
companies listed together the power receive property deposit 
bailee for safekeeping and the power let safes and vaults without in- 
dicating any distinction. 1867, ch. 111; 1875, ch. 613. Indeed 
the latter power was often buried among the ramifications the for- 
mer. This failure differentiate was further abetted the fact that 
the early cases presented the aspect the relationship dealing with 
the duty care the part the safe deposit company prevent 
unauthorized persons from obtaining property stored the safe de- 


THE BANKING LAW JOURNAL 677 


posit boxes, the aspect which the duties and obligations are most 
nearly similar those the bailment relationship. 

These factors are most clearly seen the early case Roberts 
Stuyvesant Safe Deposit Company, 1890, 123 57, 294, 
488, Am. St. Rep. 718. The plaintiff sued the defendant 
company for allowing the removal from safe deposit box 
property not included the warrant under which access the box 
had been allowed. The Court there analyzed the written contract be- 
tween the parties and, one the bases for its decisions, held that 
the defendant’s officers had neglected exercise the degree care 
they were bound exercise the terms the contract with the plain- 
tiff. However, the Court also based its decision the assumption that 
the relationship was one bailment, referring the act incorporating 
the defendant company authorizing the defendant “to receive 
deposit bailee, for safe-keeping and storage, jewelry, plate, money, 
securities, and other valuable things, upon such terms, and for such 
compensation, might upon the said corporation and 
the owners the property the bailors.” The Court completely 
overlooked the phrase also empowering the company “to let out vaults 
and safes and other receptacles”. The decision here reached, whatever 
the rationale, was obviously sound one. 


Lockwood Manhattan Storage and Warehouse Company, 1898, 
App. Div. 68, 974, was decided the authority the 
Roberts’ decision square holding that this relationship was one 
bailment. 

Since these decisions, there has been growing recognition the 
fundamental differences between the function bank safe deposit 
company depository valuable property bailee for safe- 
keeping and their function letting safe deposit boxes and other re- 
ceptacles. This reflected the present form Section 317 the 
Banking Law which now states these two functions two separate 
numbered subparagraphs. also reflected the later decisions. The 
later cases have raised other aspects the relationship which the 
bailment analogy not applicable, namely, the rights and obligations 
third parties. People Mercantile Safe Deposit Company, 1st 
Dept., 1913, 159 App. Div. 98, 143 849, the State sued the 
safe deposit company recover penalty under Section 227 the 
Tax Law which provided “no safe deposit company having pos- 
session under control securities, deposits, other assets belonging 
out retaining sufficient portion amount pay any tax which might 
assessed. The defendant company had failed exercise any con- 
trol over safe deposit box held the name deceased customer 
and another person which contained securities the decedent. The 
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Court held that the defendant company did not have “possession 
control” the securities its customer’s safe deposit box within the 
meaning this section the Tax Law. pointed out that the com- 
pany could not have obeyed the statute without invading the legal 
rights its customers. The Court stated its decision, 159 App. Div. 
page 101, 143 page 851: “The relation between the de- 
fendant and its customer may have some elements comparable 
those case bailment; but the legal status the parties seems 
bear closer analogy that arising from the relation which 
exists between tenants general office building and the landlord 
thereof, who keeps within his control and under his care and protection 
the common means access the building and the suites offices 
therein, but which, subject any regulations that may have been 
established the landlord, the rights the tenants are exclusive.” 


Carples Cumberland Coal Iron Company, supra, which 
presented the question whether property safe deposit box was 
subject warrant attachment, the Court Appeals 1925 an- 
alyzed this relationship follows, 240 page 192, 148 
page 186, 1211: “It true that there has been much 
discussion the relationship between safe deposit companies and their 
box customers and the question whether property thus placed 
the possession and control the safe deposit company the cus- 
tomer (National Safe Deposit Co. Stead, 232 58, 67, Ct. 
209, Ed. 504), and very possibly different answers may made 
this question consideration the circumstances under which 
arises and the purposes for which being asked. not deem 
necessary determine with exactness this case. There 
doubt that the Safe Deposit Company has general and surrounding 
control and possession the box. owns the building and the vault 
which the box located, and makes rules for the customer’s access 
the box which generally require the assistance the company 
opening it. This possession and control, however, exercised for the 
purpose securing greater safety for the customer rather than 
asserting possession against him the contents the box which, 
under proper rules and regulations, has unquestioned and unquali- 
fied access. While the status the Safe Deposit Company therefore 
some aspects that bailee, the customer’s control and possession 
his box not much different than would the control and posses- 
sion tenant property office which had rented from the 


Cohen Manufacturers Safe Deposit Company, 297 266, 
604, which involved the rights person finding money 
booth maintained the safe deposit company, against the 
rights the company, the Court, while dismissing the submission 
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out prejudice for failure pose any determinative issue law, stated 
that the safe deposit company “in some degree bailee property 
page 606. 

Thus, have the Courts evolved concept composite relation- 
ship with aspects analogous bailment and other aspects analogous 
landlord-tenant relationships. evolution has resulted from the 
realistic approach the Courts analyzing each aspect the rela- 
tionship arises before them and determining the rights and obliga- 
tions the parties the light any written agreement and the 
nature the business and the primary purpose for which safe deposit 
boxes are rented. 

The instant case presents apparently typical safe deposit box 
rental. Plaintiff was hiring box which she could keep property 
for which she desired very high degree protection. The defendant 
was responsible for providing this protection. While was exercise 
very high degree care, the provisions the written memorandum 
well the general usages this business indicate defendant was 
not insurer. was clearly the essence the contract that 
the plaintiff alone was have knowledge and control the contents 
the box well access thereto. the other hand, the safe deposit 
company was retain what the Court Appeals, the Carples’ 
case, supra, referred general and surrounding control and pos- 
session the box.” owned the vault surrounding the box, had com- 
plete charge the equipment, made the rules and regulations con- 
trolling the access persons the boxes and the other aspects the 
operation the vault and hired and the personnel who car- 
ried out all the detailed operations maintaining this vault. 

sense the relationship set here envisaged two spheres 
control, each one exclusive and yet both complementary. The safe 
deposit box holder had exclusive and knowledge the property 
which placed within his safe deposit box. The safe deposit com- 
pany had the exclusive control and knowledge the management and 
operation the surrounding vault which the box located. Thus, 
the overall relationship not true bailment because the holder 
the box did not turn over control and possession the contents 
the box, but, the contrary, retained the exclusive right deal with 
the contents himself. Dobie, Bailments and Carriers, 166 seq.; 
Street, Foundations Legal Liability, 291 seq.; Minn. 
Rev. 440. 

However, within the limits area control, namely 
the area surrounding the box and the exterior the box itself, the 
position the safe deposit company vis-a-vis the holder the box, 
analogous certain basic respects that bailee. has 


x 
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complete and exclusive control this area and sole knowledge the 
happenings therein, while the holder has none. addition, the de- 
fendant has the duty exercising very high degree care safe- 
guarding this area and preventing unauthorized access the safe 
deposit box. 

What then are the duties and obligations the safe deposit com- 
pany the holder the box and how are the burdens proof and 
presenting evidence apportioned among them? stated 
above, the safe deposit company not insurer. liable only 
for its want due care. Viewed this light, there are two theories 
which may applicable this action: First, that this action 
sounding negligence, second, that this action based 
bailment relationship analogous bailment. 

Upon the first theory, the plaintiff would have the burden proof 
showing negligence the first instance order make out case 
the jury. Upon the second theory, the rules relating bail- 
ments would apply. Under these rules, while the burden proof would 
the plaintiff-bailor prove want due care the bailee, the 
plaintiff could make prima facie case the first instance merely 
proving the deposit the property and the failure the bailee 
return good condition. Collins Bennett, 490; Claflin 
Meyer, 260, Am. Rep. 467. The bailee, view this 
exclusive knowledge and custody the property then has the burden 
coming forward with evidence explain the loss show 
occurred without fault his part. Honig Riley, 244 105, 
155 65; Gardner Roosevelt Hotel, Inc., 263 App. Div. 268, 

this Court’s opinion, the second theory applicable this 
case. Although this not true bailment, within the limits the 
defendant’s area exclusive control, the elements which gave rise 
these special rules evidence are present here, namely, area ex- 
clusive control which the defendant has sole knowledge and the 
plaintiff has none, and duty care the defendant safeguard 
this area and its contents. view these elements, after the plain- 
tiff has produced evidence showing the loss the contents the box, 
access which controlled this area, would seem fair and 
impose undue hardship the safe deposit company require 
that show that there was want due care its part within its 
area exclusive control. This holding accord with the prior 
decisions dealing with this aspect the relationship, namely the 
Roberts and Lockwood decisions, supra, limited later decisions. 
Furthermore, this holding also required the rule that upon this 
motion dismiss the most favorable view taken the plaintiff’s 
case. The Courts other states have reached similar decisions. 
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Schmidt Twin City State Bank, 151 Kan. 667, 100 652; 
270; Id., 188 Neb. 907, 297 559, 183 279; Koczora 
Standard Safe Deposit Company, 221 App. 43. 


Applying these rules the present case, the plaintiff has the 
burden proof showing some neglect breach duty care 
the part the defendant safe deposit company alleged the 
complaint. The plaintiff, her testimony that she placed the money 
her safe deposit box and that when she later went her box she 
found had disappeared, has established prima facie case and 
raised the presumption that the defendant company failed its duty 
exercising high degree care. The safe deposit company there- 
upon had the burden going forward show that any loss was not 
due want due care its part. This burden the safe deposit 
company attempted meet presenting detailed evidence, which 
substantially undisputed, the construction the vault, the safe- 
guards employed its operation, the quality the boxes, keys and 
other equipment, the control over surrendered boxes, the system em- 
ployed opening each box whercby the holder’s key never left his sight 
and the box was always opened and locked his presence and the 
careful investigation the background the personnel employed 
the vault. evidence adduced also established that the system, 
procedures, operation and equipment this vault were similar 
and some respects identical with those used other safe deposit 
companies. this detailed evidence the high degree care 
exercised, the defendant has, matter law, sustained its burden 
going forward with the proof and has met and even overcome the 
prima facie case raised plaintiff’s proof. 


While the case true bailment, where the property itself 
delivered into the complete and exclusive control the bailor, the 
only satisfactory proof due care may explanation exactly 
this case the defendant has given full accounting its due care 
within its exclusive area control the only way open it. 
has been discussed above, the exclusive control the defendant ex- 
tends only the sphere including the exterior the box and the 
surrounding vault. Under its contract with the holder have 
knowledge control the contents the box. Under these 
circumstances require the defendant safe deposit company ac- 
count for the contents which has knowledge control and 
over which the holder the box, agreement, exercises exclusive 
control, would make the defendant more than insurer, 
relationship not contemplated intended the parties, and place 
insupportable burden defendant. Schmidt Twin City State 
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Bank, supra. The detailed and undisputed proof each the steps 
taken the defendant guarding the box and barring unauthorized 
access thereto sufficient matter law meet the presumption 
the breach duty raised plaintiff’s proof. The plaintiff having 
the burden proof showing the breach duty want care 
the part the defendant safe deposit company and failed 
present any evidence which finding want due care can 
based, the defendant entitled dismissal the complaint. 

clear that the theory that this action sounding solely 
negligence applied here, the same result would inevitably follow. 
Accordingly, the motion dismiss the complaint granted. 


Liability Banker Insure Property Securing 
Mortgage Loan 


Section the Veterans Regulations requires bank- 
ers making home loans under the Servicemen’s Readjustment 
Act “to require insurance policies procured and main- 
tained amount sufficient protect the security against 
the risks and hazards which may subjected the ex- 
tent customary the locality 

the present case serviceman’s home was completely de- 
stroyed fire, there being insurance policy thereon. 
though bankers loan contract specifically required serviceman 
maintain insurance, serviceman, seeking damages against 
banker for the loss, contended that the recital banker the 
loan agreement that the loan was made pursuant the Act 
obligated banker obtain the insurance. 

Although the court the present case rejected service- 
man’s contention that the Act required banker obtain in- 
surance, the decision points the way the grave risks incurred 
careless incorporation loan contract unknown statu- 
tory material. drafting loan contracts and deeds trust, 
bankers will well stipulate that their obligations are con- 
fined the four corners the instrument and those imposed 
law. Not only there potential liability borrower (the 
lower court the present case held against banker), the 
federal government, but even when there coverage there 
the possibility that insurer, having paid off, may look banker 
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for contribution where banker draftsman has made recital 
the Act. Graddon Knight, District Court Appeal, Cali- 
fornia, 222 Pac. Rep. (2d) 829. The opinion the court 
follows: 


DOOLING, Justice. 


June 1949 the plaintiffs Graddon, husband and wife, desiring 
construct residence procured for that purpose so-called G.I. 
loan from the intervener, the Anglo California National Bank, herein- 
after called the Bank. secure the loan the plaintiffs executed 
deed trust with intervener, Anglo Safe Deposit Company, named 
trustee. The Graddons entered into contract with defendant 
Knight for the construction such residence. When the residence 
was largely completed was destroyed fire. 


The Graddons filed complaint against Knight and certain his 
employees charging that the fire was caused the negligence of, and 
violation county ordinance by, Knight’s employees. Knight filed 
cross-complaint against the Graddons charging breach the Grad- 
dons’ contract with Knight keep the building insured against loss 
fire during construction payable Knight his interest might 
appear. 

The Bank and its trustee filed complaint intervention which 
they sought recovery against Knight and his employees for the 
damages suffered them, based similar allegations negligence 
and violation ordinance those the Graddons’ complaint. The 
Graddons and Knight each filed cross-complaints against the inter- 
veners counting their alleged duty under the deed trust procure 
and maintain fire insurance the uncompleted building for the pro- 
tection the interests the Graddons parties the deed trust 
and Knight third party beneficiary. the interveners 
cross-complained against the Graddons alleging their substitution 
cost plus contract with Knight without the knowledge consent 


the interveners for the flat price contract upon which the loan was 
based. 


Upon this complicated set pleadings the case was tried before 
jury resulting verdicts and judgments favor the Graddons and 
Knight their cross-complaints against the Bank for money judg- 
ments based the Bank’s failure procure and maintain fire in- 
surance; verdict and judgment favor defendants Knight and 
his employees against the plaintiffs Graddon the Graddons’ com- 
verdict and judgment favor cross-defendants Graddon 
Knight’s cross-complaint against them; and verdict and judgment 
favor Knight and the Graddons the Bank’s cross-complaint 
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against them. verdict judgment was returned entered ex- 
pressly adjudicating the Bank’s original complaint intervention. 

The Graddons appeal from the judgment against them and favor 
Knight and his employees the Graddons’ complaint, and the 
interveners appeal generally from all the judgments. 

shall first consider the 

Money Judgments Against The Bank. 

The deed trust was executed printed form use the 
Bank. Paragraph Third the printed deed trust provides: “The 
Trustor (the Graddons) agrees all times during the continuation 
these trusts keep the buildings and improvements said 
property, insured against loss damage fire the amount 
their full insurable value (or less the discretion Beneficiary) 

with loss made payable Beneficiary 


Paragraph Twenty-third was added typewriting reading 
part: “This deed trust made accordance with and subject 
the provisions the Servicemen’s Readjustment Act 1944, 
amended 1945 [88 693 and the Rules and 
Regulations the Administrator Veterans’ Affairs issued pursuant 
thereto 

Section 36.4326 Regulations, Administrator (of Veterans’ Af- 
fairs), Feb. 27, 1946 ((5 Code Fed. Reg. 5953 (Supp. pro- 
vides: “Hazard Insurance. The holder shall require insurance policies 
procured and maintained amount sufficient protect the 
security against the risks hazards which may subjected 
the extent customary the locality. All monies received under 
such policies covering payment insured losses shall applied 
restoration the security the loan balance.” 


Pursuant to, and explanation of, this regulation the Veterans 
Administration issued bulletin notice reading: “The obligation 
upon the lender see that insurance sufficient amount and 
types protect the security against risks and hazards the extent 
customary the locality procured and maintained, clearly set 
forth Section 36.4326.” 


was proved that was customary the locality procure and 
maintain fire insurance building under construction, and was 
the claim the Graddons and Knight that Paragraph Twenty- 
third read connection with Section 36.4326 the Regulations above 
quoted the contract duty was assumed the Bank procure and 
maintain such insurance. 

The court, the theory that Paragraph Third under which the 
Graddons agreed keep the buildings insured against fire was incon- 
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sistent with Paragraph Twenty-third which incorporated Section 
36.4326 the Regulations thereby creating allowed 
oral testimony aid the construction those provisions. 
the theory the Graddons and Knight that, least the light 
this oral testimony, the jury was entitled find that the Bank had 
assumed the obligation itself procure and maintain fire insurance 
the building. the request Knight the jury was instructed: 
“If you find that the bank and Graddon executed deed trust and 
that this deed trust provided that the bank was procure insur- 
ance against loss fire and that the bank and Graddon expressly 
intended and agreed the deed trust that the insurance was 
for the benefit Graddon and the contractor Knight, and that the 
bank and Graddon did not rescind the deed and you find 
that the bank did not procure maintain insurance against loss 
fire then cross-complainant Knight entitled recover against 


the 


Thus the Graddons and Knight both relied the theory that 
under the deed trust the Bank had bound itself the Graddons 
that the Bank would procure and maintain such insurance and that 
the failure was breach its contract with the Graddons. 


agree with the Bank that under the plain and unambiguous 
terms the deed trust the Graddons assumed the duty procure 
and maintain such insurance and the Bank did not promise the Grad- 
dons that the Bank would itself procure maintain it. 


Under Paragraph Third the Graddons clearly and unequivocally 
agreed that the Graddons were “to keep the buildings and improve- 
ments ... insured against loss damage Under section 
36.4326: “The holder shall require insurance policies procured 
and maintained “Require” transitive verb meaning “To 
demand; claim right and authority; exact” and its syn- 
onyms are “claim, necessitate, ask, enjoin, compel, Webster’s 
New International Dictionary, Ed., Unabridged. 


the regulation had provided that “the holder shall procure and 
maintain insurance” the plain duty the Bank would secure the 
insurance itself, but the regulation does not provide. The verb 
“require” satisfied action directed another and clearly permits 
the Bank “require” the Graddons carry the insurance. This 
exactly what the deed trust plain, direct and unambiguous 
language does. 


fully integrated, unambiguous and certain written agreement may 
not varied parol Civ. Code secs. 1625, 1638, 1639; 
Code Civ. Proc. sec. 1856; Pendleton Ferguson, Cal. 319, 
323, 101 81, 688; Estate Gaines, Cal. 255, 264- 
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265, 100 1055; Brant California Dairies, Inc., Cal. 128, 

may that the deed trust could reformed did not 
truly express the intention the parties, but here there were 
allegations fact support decree reformation nor any attempt 
invoke the equity powers the court reform the instrument. 
The parties saw fit stand the deed trust written and 
written the deed trust does not support the recovery the Grad- 
dons and Knight against the Bank. 

The Graddons attempt support the judgment invoke 
estoppel against the Bank. estoppel was pleaded nor was the 
question estoppel presented the jury any instruction. The 
claim that the Bank might held liable the theory negligence 
was also neither pleaded nor presented the jury. axiomatic 
that party cannot try his case one theory and appeal shift 
another theory which was neither presented the jury nor con- 
sidered deciding the case. Ernst Searle, 218 Cal. 233, 
240-241, Mathews Pacific Mut. Life Ins. Co., Cal. 
App. 424, 428, 118 10; Cal. Jur. 237. 


The Judgment Favor Knight And His Employees Absolving 
Them Responsibility For The Fire. 

The jury verdict was favor Knight and his employees 
the Graddon’s complaint. The Graddons for reversal argue; (1) 
that Knight and his employees violated fire ordinance Santa Clara 
County and sections 13000 and 13001 the Health and Safety Code 
which proximately caused the fire; (2) that the circumstances the 
fire made case res ipsa loquitur which imposed upon defendants 
the burden showing their freedom from fault which they failed do. 

Both arguments are subject the same vice and may con- 
sidered together. Appellants Graddon assume that the jury was 
bound matter law find that fire started and left burning 
Knight’s employees proximately caused the burning the building. 
Under the evidence are satisfied that the question proximate 
cause was one fact for the jury. 

The fire occurred December. Knight’s employees, who were 
working inside the house, lighted fire the living room fireplace for 
warmth. They also had fire outside the house for burning rubbish. 
About 4.15 4.20 m., according the testimony one Knight’s 
employees, took all the ashes and live coals out the fireplace 
and dumped them the fire outside. The fire outside was not com- 
pletely extinguished. There may have been “very few, live 
coals the outside fire. witness who lived across the street testified 
that after the workman left she saw through the living room window 
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“quite blaze” the living room fireplace. Another witness testified 
that about she looked into the living room window and 
saw sign any fire. There was also evidence that the fire probably 
originated the den and not the living room. The outside fire was 
from feet from the carport, which was not burned, and feet 
from the den where the fire apparently originated. The weather was 
wet and foggy and there were puddles between the site the outside 
fire and the house. wind miles per hour was blowing 
northwesterly direction, not from the site the outside fire toward 
the house. 

Under these facts the jury were entitled find: that fire 
was left burning inside the house, and that the few live coals left 
the yard feet from the apparent point origin the fire did 
not cause the fire the house. Where the evidence will reasonably 
support the inferences the jury appellate court cannot interfere. 
Powell Pacific Electric Railway Co., Cal. 216 448; 
Moran State Board Medical Examiners, Cal. 301, 308, 196 
20; Crawford Southern Pacific Co., Cal. 427, 429, 
183; Cal. Jur. 934. follows that the judgment favor 
Knight and his employees the complaint the Graddons must 
confirmed. 

There was express verdict finding the issue between the inter- 
veners and Knight and his employees the interveners’ complaint 
intervention against Knight and employees charging their tort liability 
for the burning the building. The interveners argue that this issue 
has not been adjudicated and that they are accordingly entitled 
have retried. Ireland-Yuba, etc., Min. Co. Pacific E., 
Cal. 557, 116 611; Portman Keegan, Cal. 

the oral argument and letter dated July 1950 counsel 
for Knight and his employees have (quoting from the letter) “con- 
ceded the Bank entitled new trial those particular issues.” 
this point need therefore say nothing further. 


The money judgments favor the Graddons and Knight against 
the Bank are reversed. The parties should allowed amend their 
pleadings they see fit the light this opinion. The issues pre- 
sented the complaint intervention against Knight and his em- 
ployees should retried. all other respects the judgments are 
affirmed. Interveners are entitled costs their appeal against the 
Graddons and Knight. Knight and employees are entitled costs 
against the Graddons the Graddon’s appeal. See Baldie Bank 


NOURSE, J., and GOODELL, J., concur. 


> 


BANKING DECISIONS 


this department are published each month all the important deci- 


sions the Federal and State Courts involving questions pertaining 
the law banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study bankers, bank 
counsel, the depositor and the bank student seeking advancement. 


Checks Fraudulently Drawn and Payable Existing 
Persons Held Bearer Paper 


Ellis Weaving Mills Citizens Southern National Bank Spartanburg, 
District Court, South Carolina, Fed. Supp. 943 


Where employee customer fraudulently drew checks cus- 
tomer’s account payable existing persons, and employee forged 
endorsements payees and negotiated the checks, the checks were 
held payable the order fictitious persons within the 
and drawee bank was protected honoring the checks. 


Edwin Johnson, and Frank Bostick, both Spartanburg, 
and John Tullman, New York City, for plaintiff-appellant. 


Daniel Russell, and Erskine Daniel, all Spartanburg, C., 
for defendant. 


TIMMERMAN, J.—The Court has for consideration defendant’s 
motion “for summary judgment its favor, the ground that there 
genuine issue any material facts”. The motion made upon 
the record, including the pleadings (complaint and answer), request for 
admissions and the responses thereto, and certified copy the com- 
plaint and answer certain previously instituted action pending 
this court between Emily Ellis and Ellis Weaving Mills, Inc., 
plaintiffs, and Catherine Culbertson, al., defendants. 

The instant action brought recover the sum $4,129.28 alleged 
have been erroneously paid out funds deposit defendant bank 
credit. 

The plaintiff corporation existing under the laws the State 
New York and qualified business South Carolina. was or- 
ganized 1946 under the name Kaye Weaving Mills, Inc., but its 


NOTE—For similar decisions see Digest (Fifth Edition) §560. 
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name was changed amendment its charter February .15, 1949 
Ellis Weaving Mills, Inc. The defendant national banking corpo- 
ration engaged banking business Spartanburg, South Carolina. 
The plaintiff, for several years preceding this action, was depositor 
with defendant, having its funds checking account. The defendant 
paid out the account plaintiff the aggregate sum $4,129.28 
certain checks listed and described paragraph the complaint, 
which plaintiff claims should not have been honored the defendant 
because forged endorsement. 


The checks were drawn the defendant bank Catherine Cul- 
bertson, who, the times these checks were issued and cashed, was the 
President and General Manager plaintiff and its sole authorized agent 
sign checks behalf, and had been since its incorporation. 
The checks were made payable various existing persons, principally 
employees plaintiff, whom they were never intended de- 
livered, and whom they were not delivered. Instead Mrs. Culbertson, 
chief executive officer, endorsed the names the ostensible 
payees the backs the checks and either cash them caused them 
cashed the defendant bank some convenient mercantile 
establishment. The funds received said checks, claimed 
plaintiff, were privately retained Mrs. Culbertson, its President and 
General Manager, otherwise disposed her. 


The plaintiff was incorporated with authorized capital stock 
200 shares non par value, shares which were issued Catherine 
Culbertson, plaintiff’s President and General Manaager, and 101 shares 
Emily Ellis, its Treasurer. After the alleged fraudulent with- 
drawals, Mrs. Culbertson assigned her stock Emily Ellis, and 
thereafter name was changed. The plaintiff and Emily 
Ellis then brought the action referred the first paragraph hereof, 
and afterwards this action was brought. 


The question for determination whether not there any ma- 
terial issue fact which should submitted jury. The plaintiff 
contends that there is; its contention being that there question 
the manner which the checks were presented the defendant for 
payment and cashed it. Plaintiff argues that the checks were not 
presented Catherine Culbertson person the defendant but 
third party bookkeeper defendant, one James Culbertson, 
kinsman Catherine Culbertson, who was not “an officer, cashier 
teller said defendant bank, but merely employed the bookkeeping 
department said Bank”. 


The answer this argument plaintiff’s admission, for the purposes 
this motion, that the “Purported payroll checks payable various 
named employees [the same checks which form the basis this action] 
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were drawn defendant, Catherine Culbertson, who forged the names 
the payees, endorsing the checks, and collecting them through cash- 
ing them various mercantile houses presenting them the Bank 

..” The foregoing taken from the complaint the case Emily 
Ellis and Ellis Weaving Mills, Inc., Catherine Culbertson, al., 
which was duly verified, and which the same case referred the 
opening paragraph hereof. 

The general rule liability banks for erroneously negligently 
cashing checks with forged endorsements found American Juris- 
prudence, Volume Section 590, page 427, follows: “As between 
the drawer check and the bank upon which drawn, the latter 
bound its peril determine the genuineness the indorsements 
upon which paid, cannot, the drawer free from negligence 
conduct warranting his estoppel, charge against the drawer’s account 
check payable named payee his order and paid upon forged 

Here the plaintiff bases its right recovery upon several alleged 
wrongful acts its President and General Manager, which, claimed 
plaintiff, combined and concurred with alleged wrongful act one 
defendant’s employees acting without the scope his employment. 
Obviously, President and General Manager had not issued 
the checks, she was authorized plaintiff do, and this authorized 
agent plaintiff had not endorsed the names the ostensible payees 
such checks the backs thereof, and this same authorized agent 
plaintiff had not presented, caused presented, the checks 
endorsed allegedly unauthorized employee the defendant bank 
for payment, the losses claimed plaintiff would not have occurred. 
The mere fact that authorized agent elected to, and did deal 
with unauthorized employee the defendant bank doesn’t change 
that result. this situation the plaintiff estopped claim anything 
against the defendant bank reason the alleged conduct its Presi- 
dent and General Manager acting, appears, the apparent scope 
her authority, not the actual scope thereof. Moreover was not 
the fact that the funds were withdrawn from the bank plaintiff’s chief 
executive officer that occasioned loss plaintiff. The loss occurred, 
did occur, after the withdrawals had been made and reason their 
misapplication misappropriation plaintiff’s President and General 
Manager. The plaintiff could act only through agents the transac- 
tion its business and this instance acted through its chief execu- 
tive officer who had authority bind its ordinary business dealings 
with the defendant and others. See Bourne Maryland Casualty Co., 

Suppose the drawer the checks had been individual and that 
what claimed have happened the instant case had happened 
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with him and the bank, could have then maintained action against 
the bank recover the amounts paid out the bank his own checks 
bearing endorsements had placed thereon? Most certainly could 
not. And does corporation doing exactly the same thing, acting 
only can act, through authorized agent, stand any better posi- 
tion? think not. Certainly the bank was not insurer the faith- 
fulness the authorized agent the plaintiff. 

The case Glens Falls Indemnity Co. Palmetto Bank, Cir., 1939, 
104 671, 673, which arose this court, quite similar the in- 
stant case. There cotton mill was being operated Laurens, C., 
under the complete control and direction its assistant treasurer, who 
had authority write checks and endorse checks made payable 
the order the mill. While acting under such authority, took numer- 
ous checks the bank, which had been endorsed rubber stamp, “For 
deposit account Watts Mills, Laurens, Link, Jr., Assistant 
and asked for and received cash from the bank such en- 
dorsements. then appropriated some the funds received his 
own use and benefit. The Insurance Company which was surety the 
Assistant Treasurer’s bond, and had paid the losses sustained the mill, 
sought recovery against the bank for the losses sustained. The Court, 
opinion Judge Parker, said: “Under these circumstances 
think not only that was proper deny motion for directed 
verdict but also that verdict might properly have been directed for the 
defendant. There being evidence that the bank had notice any 
intended misappropriation Link, the only question which arises 
whether was justified dealing with him representing the mill 
cashing the checks. And think that upon the evidence there can 
question this, whether consideration had the authority 
which Link was held out possessing only his actual authority. 
was vested with complete control over the mill’s business Laurens 
and with the handling its funds. was not, course, authorized 
convert the funds the mill his own use; but was authorized 
cash checks drawn its order. payment him, therefore, check 
payable the mill was payment the mill itself; and the effect the 
payment valid acquittance the bank for the check cashed was not 
changed the fact that may subsequently have embezzled the 
proceeds.” 


This, think, ample authority sustain the defendant’s motion. 


There yet another reason why the motion should granted. 
point strongly urged counsel for the defendant. Section 6760, Code 
Laws South Carolina, 1942, Negotiable Instruments Law, provides: 


“(3) When payable the order fictitious nonexisting 
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person, and such fact was known the person making pay- 

annotation 118 R., page 25, the following stated: 
“Although person bearing the name which the payee designated 
the paper actual existence, the paper payable fictitious 
payee and legal intendment bearer, where the person making 
drawing it, his agent employee whose knowledge intent im- 
putable the principal the employer, does not intend that shall 
receive the same its proceeds, that paid him upon his 
endorsement. follows that the mere fact that the payee named was 
existing person does not preclude the application the rule 
fictitious payee, where, although the existence the payee was known 
believed the maker, he, the maker, did not intend that should 
receive the paper, have interest therein. Thus, existing payee 
may fictitious payee.” Many cases are cited support the an- 
nounced doctrine, including cases from United States Courts and the 
South Carolina Supreme Court. Cf., Bourne Maryland Casualty 
Co., supra. 

Under the admitted facts this case, was never intended that the 
named payees said checks should receive the checks the proceeds 
thereof. This case falls squarely within the principle announced the 
cited annotation, and the authorities cited thereunder. Thus the checks 
were, matter law, payable bearer and the defendant bank 
properly paid out funds thereon when presented, especially when the 
person whom payments were made, for whose benefit they were 
made, was the one authorized issue the checks and the one who en- 
dorsed the names the ostensible payees the backs thereof and put 
them into circulation. 


counsel, while conceding that Catherine Culbertson was 
the only person authorized sign plaintiff’s checks and that she signed 
the ones here question, argues that plaintiff’s grievance not that 
she signed and uttered said checks, but rather that the bank paid the 
checks upon forged endorsements the named payees. That argument 
sound far goes, but overlooks other material facts, viz., that 
when the checks were issued was not intended that they should 
delivered the named payees that the named payees should receive 
any benefits thereunder, and that the forged endorsements were placed 
the checks the one issuing them, her direction, before they 
were ever placed circulation, were caused placed circula- 
tion, her. When such additional facts are considered becomes ap- 
parent that they were efficient causes plaintiff’s claimed losses, with- 
out which they would not have occurred. grossly wrongful con- 
duct the part President and General Manager not 
erased, nor are its evil consequences eradicated, the fact that she may 
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not have personally presented the checks the bank for payment, 
the additional fact that she may not have assured the bank personally 
that the endorsements were good. She effect did all that when she 
caused the checks put into circulation, after the forged endorse- 
ments had been entered them, the expectation that they would 
honored the bank. 


Plaintiff relies Los Angeles Investment Co. Home Saving Bank, 
180 Cal. 601, 182 293, 1193, but that case should ac- 
cepted controlling authority the issue there decided, does not 
reach the point this case. that case the negligent conduct asserted 
defense was that subordinate employee the plaintiff. The 
official who signed the checks for the plaintiff did good faith and 
released them the full expectation that they would delivered and 
used the named payees. After that had been done, subordinate 
abstracted the checks and forged the endorsements, and then presented 
them the bank for payment. That not the case here. What was 
done the instant case was done the chief executive officer the 
plaintiff, her direction, and before the checks were put into 
circulation. 


The plaintiff also invokes the rule laid down Am. Jur., page 430, 
section 593, follows: also established that where employee 
agent fraudulently procures his employer principal issue checks 
payable fictitious persons, not known the employer principal 
fictitious, persons not having interest the proceeds such 
checks, and cashes the same upon the forged indorsement him the 
names such persons, the loss falls upon the drawee bank cashing them. 
This rule, however, presupposes that the drawer himself was not negli- 
gent guilty such conduct would estop him from asserting the 
forged character the indorsement; was negligent guilty such 
conduct, the loss must fall him, provided such negligence conduct 
was the proximate inducing cause the payment the drawee upon 
the forged indorsement.” 


The general rule stated the first sentence the foregoing is, 
course, qualified its second sentence, under which the conceded facts 
this case fall. Clearly own wrongful conduct, acting through 
its chief executive officer, the execution power vested her, was 
the primary and efficient clause the losses claimed and without which 
they would not have occurred. Moreover, authorized agent 
did not issue the checks fictitious persons, not knowing they were 
fictitious. She knew that the named payees were fictitious and that 
they would take nothing the checks when she issued them and caused 
them presented for payment. 


hard understand how the plaintiff any better position 
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maintain this action than would have been its President and 
General Manager had simply made the checks payable herself 
bearer, without valid claims support them, and had then caused them 
cashed the defendant bank. any such event the 
losses would the same and they would attributable the wrong- 
ful conduct its authorized agent while acting within the clearly ap- 
parent scope her authority. 

For the reasons stated defendant’s motion should granted; and 
ordered. 


Bank Denied Deficiency Judgment Where Statute 
Construed Require Public Sale 


American National Bank Kalamazoo Gray, Supreme Michigan, 
Rep. (2d) 328 


Where statute provided that chattel mortgage discharged 
where default, mortgagor demands public sale, where mort- 
gagor has paid more than per cent the original debt, held that 
notwithstanding lack demand for public sale and fact that less 
than per cent debt had been paid, statute contemplated re- 
covery deficiency only after public sale and effect private sale 
mortgagee was discharge mortgage debt. 


Schaberg Schaberg, Kalamazoo, for plaintiff and 


Walter Scott, Wallace Visscher, Detroit, for defendant and 
appellee. 


Before the Entire Bench. 


SHARPE, J.—This action the American National Bank 
Kalamazoo guaranty the Administrator Veterans’ Affairs. 


March 21, 1947, plaintiff bank loaned Dolph, World 
War veteran $4,000 and took note and chattel mortgage 
tractor security. The note was payable monthly installments. 
April 1947, the indebtedness was guaranteed the extent 
per cent the indebtedness outstanding from time time the 
administrator veterans’ affairs under the Servicemen’s Readjustment 
defaulted his payments and plaintiff secured possession the security 
replevin and sold the tractor private sale about August 19, 
1948, for the sum $1,500. the time the sale there was balance 
owing the tractor approximately $3,094. Plaintiff brought 
action against defendant the guaranty for per cent the balance 
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due the note secured the chattel mortgage. The cause was 
tried without jury and the trial court rendered judgment favor 
defendant. Plaintiff appeals. 


The principal issue this case the construction section 
Act No. 290, 1939, 1948, 566.405, Stat. Ann. 1949 Cum. 
Supp. 26.977(5), which reads follows: “If the mortgagor has not 
paid least per centum the original debt secured such mort- 
gage the time the taking possession such goods, the mortgagee 
shall not under duty resell the goods the manner provided 
section this act unless the mortgagor serves upon the mortgagee 
within days after the taking possession such goods written 
notice demanding sale that manner, which notice may delivered 
either personally registered mail. such notice served, the 
sale shall take place within days after the service such notice 
the manner, the place and upon the notice prescribed section 
The mortgagee may voluntarily resell the goods for the account the 
mortgagor compliance with the same requirements.” 


The trial court rendered opinion which said: 
mortgagee sold the security, but sold the same private sale. the 
opinion this Court, inasmuch less than fifty per cent had been 
paid the debt, the mortgagee might voluntarily resell the goods for 
the account the mortgagor, but only upon compliance with the 
requirements Section other words, the mortgagee resells the 
goods for the account the mortgagor must comply with the pro- 
visions Section with reference public sale. other words, 
must sell public sale, first, more than fifty per cent has been 
paid the debt; second, less than fifty per cent has been paid and 
notice served provided Section may resell for the 
account the mortgagor, but does must public sale; 
otherwise the mortgagor discharged from all obligation under such 
mortgage. this case there was sale conformance with Para- 
graph and, therefore, the mortgagor was discharged from all obligation 
under the mortgage.” 


1096, had occasion construe the constitutionality the act, but 
the issue involved the case bar presents question first im- 
pression. The purpose the act stated its title “to provide the 
procedure for the foreclosure chattel mortgages and limit the 
right deficiency judgments thereunder.” Under Section the 
act, Comp. Laws 1948, 566.404, there must public sale where 
the mortgagor has paid more than per cent the original debt, 
while under Section the act, Comp. Laws 1948, 566.405, public 
sale mandatory only upon the written demand the mortgagor. 


| 
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Section the act, Comp. Laws 1948, 566.407, provides for the 
recovery deficiency judgment when the proceeds the “sale” are 
not sufficient pay the balance due the indebtedness and other 
costs. the case bar, the mortgagor had not paid per cent 
the original debt and plaintiff sold the tractor private sale, 
demand having been made for public sale. Section the act, 
Comp. Laws 1948, 566.408, provides that there “sale,” the 
mortgagee may retain the goods his own property and the mortgagor 
discharged from all obligations under the mortgage. 


The purposes the act question were provide for public 
sale the mortgaged property order that the mortgagee under 
certain conditions could obtain deficiency judgment for the re- 
tention the property without sale, which case the mortgagor 
discharged from all obligations under the chattel mortgage. 
noticeable that the act does not speak terms private sale. 
seems clear that there recovery deficiency there must 
public sale the mortgaged property. 


next urged that the personal liability the mortgagor was 
released with the approval the administrator not contrary veterans’ 
administration regulation 36.4324(g). The trial court found 
fact that there was prior approval private sale any official 
the Veterans’ Administration. appears that there was some dis- 
cussion and correspondence between the bank and the veterans’ ad- 
ministration concerning the releasing liability the mortgagor. 
The issue whether not there was waiver the requirements 
its regulation presents question fact upon which the trial court 
made finding. Leonard Hey, 269 Mich. 491, 257 
735, factual question was presented the trial court. affirming 
his finding facts said: “We not substitute our judgment 
questions fact unless they clearly preponderate the opposite 
direction.” the case bar there competent evidence from which 
the trial court could make the finding fact that did. 


Plaintiff also urges that has right sue the note for 
deficiency even though the mortgagor discharged from all obligation 
under the mortgage. the case bar there evidence that the 
mortgagor was indebted plaintiff bank any amount other than 
the $4,000 promissory note secured the chattel mortgage. Plaintiff 
urges that the statute only discharges the obligation contained the 
covenant the mortgage and not that the promissory note. 


The statute question remedial statute designed give pro- 
tection against inequitable deficiency judgments. obvious that 
was the intention the legislature that the note and mortgage 
viewed one transaction and that liability incurred the note and 
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mortgage extinguished one and the same time. Section the 
act, Comp. Laws 1948, 566.401, provides, “The term ‘mortgagor’ 
shall deemed refer the person making such mortgage and 
shall also include any other person who personally liable for the 
debt secured thereby.” The term “debt secured thereby” includes both 
the note and mortgage. 

The judgment affirmed, with costs defendant. 


BOYLES, J., and REID, NORTH, DETHMERS, BUTZEL, 
CARR and BUSHNELL, JJ., concur. 


Terms Note Alterable Only Contract Writing 


Nicholson Smith, District Court Appeal, California, 219 Pac. Rep. 
(2d) 


Held that promissory note “contract writing” within 
California statute providing that contract writing may al- 
tered only contract writing, and therefore due date note 
could not altered parole. 


Wm. Speer, Crescent City, Van Harvey, San Francisco, 
for appellant. 


Ernest Mitchell, Eureka, for respondent. 


ADAMS, J.—In this case, November 30, 1944, one Lind, 
owner property called Ocean Fish Market, leased same Roy Wat- 
son for five years. May 25, 1946, Watson sold the lease 
Smith. The latter paid for the assignment the lease, partly cash 
and partly his note for $1700.00, the due date the note being Janu- 
ary 1947. February 20, 1948, the note being unpaid, Watson as- 
signed same Mercer Nicholson who filed this action said note 
March 1948. While Mrs. Smith was made defendant the action, 
her was dismissed during trial. 

Shortly after the execution the note Smith, Lind, the 
original lessor, sold the Ocean Fish Market James Tracy. 
August 20, 1946, Tracy brought action against both Watson and 
Smith, seeking cancellation the original lease the ground that the 
lessees had committed waste thereon violation the terms,of the 
lease. Defendants answered denying waste. was stipulated that that 
action had not been disposed when the action before was tried 
April 19, 1948. 

defense this action the promissory note, defendant Smith 
testified that after the execution the note Watson agreed with him, 
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orally, that payment the note need not made until the action 
brought Tracy was concluded. Watson denied this. There was, 
therefore, conflict evidence this point. There was evidence 
that any consideration was given Watson for any extension the 
due date the note. 

The trial court rendered judgment favor plaintiff Nicholson. 
relied upon section 1698 the Civil Code, holding that the note, be- 
ing contract writing, could not altered unexecuted oral 
agreement. Smith has appealed therefrom. 

think that the judgment must affirmed. promissory note 
contract writing within the provisions section 1698 the Civil 
Code, and the promisor may not alter the terms thereof parol 
extend its due date. Henehan Hart, 127 Cal. 656, 657, 426; 
Middlecamp Zumwalt, 100 Cal. App. 715, 724, 280 1003; Rottman 
Hevener, Cal. App. 474, 479, 202 329; Rathbun Security Mfg. 
Co., Cal. App. 793, 795, 256 296; Hall Remp, Cal. App. 
377, 381, 166 372; Columbia Casualty Co. Lewis, Cal. App. 
64, 76, 1010; Alameda County Title Ins. Co. Panella, 218 
Cal. 510, 514, 163. 

Also, extension time for payment, without consideration for 
such extension, may not relied upon. Middlecamp Zumwalt, supra; 
Smith Parlier Winery, Inc., Cal. App. 357, 361, 170. 

And finally, the testimony the granting any extension being 
conflicting, the trial court’s decision favor plaintiff finds adequate 
support the testimony denying agreement extend. 

The judgment affirmed. 

PEEK and VAN DYKE, JJ., concur. 


Equitable Relief Against Acceleration Provision 
Operating Harshly Maker 


Bischoff Rearick, Court Civil Appeals Texas, 232 Rep. (2d) 174 


Where eight year note contained acceleration provision, creditor 
could not resort that provision and accelerate the entire debt 
without first making demand for any installment due and giving 
maker opportunity pay such installment. 


SUTTON, J.—This appeal from the 65th District Court 
Paso County. 
The suit was brought Bischoff and his wife against Harry 


NOTE—For similar decisions see Digest (Fifth Edition) §853. 
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Rearick, Witz and Major Chotas, recover the balance 
due vendor’s lien note the principal sum $2,584.44, interest 
thereon from September 1949, and attorney’s fees, same being the 
balance due note the original principal sum $2,850 dated 
September 1948, executed Rearick and Witz and assumed 
Chotas, and secured second vendor’s lien two lots upon which 
situated duplex residence. The trial was the court without 
jury and the judgment was that the plaintiffs take nothing, from which 
this appeal prosecuted. The defendants had cross-action and 
judgment was likewise that they take nothing, but there appeal 
complaint that respect and the case here the appeal the 
plaintiffs only. 

The note bore interest, payable monthly accrued, and 
was due monthly installments $34.63, including interest. The 
note contained acceleration clause reading: “It understood and 
agreed that failure pay this note any installment interest there- 
when due, shall the election the holder them, any them, 
mature all notes this day given the undersigned said payee 
herein.” 

The note dated September 1948, but because the building was 
not completely ready for delivery that date the deal was actually 
closed November 1948, but interest was collected from the date 
the note. the date the deal was closed the plaintiffs endorsed the 
note and delivered the Mortgage Investment Company Paso, 
the office which company the note was made payable, secure 
indebtedness such Company. That company collected the 
monthly installments from that date until September 1949, and 
deducted one-half one per cent collection fee. 

Most, not all, the payments were made considerably after the first 
the month was due. July 1949, Chotas was transferred Japan. 
Chotas left the property the hands Rearick look after, rent 
and collect the rents and pay the installments due thereon, including 
monthly installment due the Mortgage Investment Company 
first lien note the property the sum $65.37, making total 
$100 due each month. The payments were made one check. Rearick 
made payments July, August and September and believed was 
making the payments prior the first the month when due. 
October 1949, Bischoff paid his debt the Mortgage Investment 
Company and the note pledged and here sued was returned him. 
discovered that time the payment due October first had not 
actually been paid. took the note immediately his attorney 
and directed him notify the defendants had declared the whole 
the debt due and not paid bring suit collect the same and 
foreclose the lien. that date the attorney addressed letter Mr. 
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Rearick line with the instructions received. Mr. Rearick received 
the letter the 10th and immediately went the attorney’s office 
and made tender the amount due October first, together with 
any penalty that might due result the delay payment, 
which tender has been kept good. The tender was declined and the 
suit filed, and all subsequent tenders have been likewise declined. 

The plaintiff Bischoff testified the matter discounting the note 
had been mentioned and briefly discussed between himself and Rearick 
few times but nothing had come it. Witz testified had known 
Bischoff about twenty years and when advised the action taken 
got touch with Bischoff ascertain what the trouble was and 
Bischoff told him had had opportunity sell the note dis- 
count and thought was about six year note six per cent, but 
found out was five and one-half per cent note and ran for nine 
years and felt justified bringing the suit. Bischoff denied the 
testimony but the trial court found true, and that Bischoff 
was not concerned about the lateness the payment but used for the 
purpose maturing the debt. 

Under the record made think the trial court was not error 
holding plaintiffs had right declare the debt due and pro- 
ceed suit. remedy given contract accelerate the maturity 
debt harsh nature. Crumley Ramsey, Tex. Civ. App., 
191. 

The exercise the remedy works forfeiture the right pay 
over period time. the instant case some eight years. The 
provision for acceleration the time payment privilege running 
favor the holder and many instances valuable privilege. 
optional with the holder whether will exercise not. The 
accelerated clause provides against the suffering obvious hardships 
holder note lien. Without the privilege holder might 
bring series suits, wait unreasonable time col- 
lect his debt cases, for example, where vendee abandoned premises 
and defaulted installments principal and interest, one the 
other. might also serve, and many instances does, protect the 
debt lien case wilful avoidable default. the other hand, 
may used unjustly and oppressively. think such the case 
here. 

seems now the established law and approved the 
Supreme Court that before the accelerated provision may resorted 
and the whole debt matured demand must first made for any 
installment due the debt and opportunity given pay the install- 
ment before the acceleration the entire debt for failure pay such 
installment. Brown Hewett, al., Tex. Civ. App., 143 223, 
page 227 Motion for Rehearing, and the cases there cited. 
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The same case authority for the proposition that equity 
relieve against provision for the acceleration debt when pro- 
duced the inequitable conduct the creditor himself. The case 
there cited, will noted, also holds will relieved against when 
the default the result accident mistake. true the cited 
case was dismissed agreement while pending the Supreme Court 
application granted, but the holding quoted the Brown-Hewett 
case has the approval the Supreme Court. course, courts fail 
their duty when they neglect exercise their equity powers prevent 
manifest injustice, such would worked this case plaintiffs 
were permitted prevail under the record the case. 

has been suggested the brief response argument made 
appellees contention there made some the cases cited are 
conflict with the holding this court Kyle Commercial Credit 
Company, Tex. Civ. App., 152 465, (wr. dis. j.) wherein 
was held, since the note was payable designated place the 
city, the one the instant case is, that dispensed with the necessity 
presentment demand. The points just discussed above and the 
propositions laid down were not the Kyle case. There was com- 
plaint that case there had been demand for the payment the 
delinquent installments and opportunity given pay them. The 
complaint was the note had not been presented and demand for pay- 
ment made after had been declared due. The effort there was avoid 
default judgment taken after due service and opportunity given 
heard, and after the default series installments. There was 
equities involved far the creditor was concerned. There was 
offer equity, tender the delinquent payments. 

What has been said disposes the fourth point well the first. 
This was trial before the court, and the matters complained 
points two and three were error, harmless. Plaintiffs could not 
have suffered any injury result thereof, and our view the 
case the question whether not Mortgage investment Company 
was the agent plaintiffs wholly immaterial. 


The judgment the trial court affirmed. 


Reserve Account: Right Set Off 


Engleman Bank America National Trust Savings Association, District 
Court Appeal, California, 219 Pac. Rep. (2d) 868 


Pacific was engaged selling courses flight instruction. Pur- 
suant contract with banker, Pacific assigned notes signed stu- 


similar decisions see Digest (Fifth Edition) 
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dents banker, who discounted them, withholding certain per- 
centage proceeds reserve account secure notes discounted 
case default makers. insolvency Pacific, held that 
banker could not set-off general debts owed Pacific against the 
reserve accounts. 


Samuel Stewart, Jr., San Francisco, Hugo Steinmeyer, Robert 
Fabian, Los Angeles, for appellants. 


Hindin, Girard, Lewis and Green, Los Angeles, for respondent. 


SHINN, for declaratory relief instituted plaintiff, 
assignee for the benefit creditors Stoddard, doing business 
Pacific Pilot’s Plan, Inc. (hereinafter called “Pacific”), for judicial 
declaration that entitled recover from the (Gardena Branch) 
Bank America National Trust and Savings Association (hereinafter 
referred the “Bank”) sum money allegedly owing his assignor. 
The case was tried under stipulation facts and the court gave judg- 
ment for plaintiff the sum $3,449.68; defendant Bank appeals. 

Pacific was engaged selling courses flight instruction with the 
actual ground and flight instruction being handled other organiza- 
tions. The students would sign contracts and notes payment for this 
course, and Pacific would sell the contracts and notes the Bank. The 
sales were made pursuant two contracts entered into between the 
Bank and Pacific—one these contracts was made with the Bank its 
Gardena Branch, and the other its Five Points Branch San Diego. 

The contract entered into Pacific with the Gardena Branch 
August 27, 1946, provided that all notes signed the students were 
accepted Gardena its sole discretion. The purchase price 
“any paper discounted pursuant this agreement shall per cent 
the face amount thereof, and [W. Stoddard] agree that upon said 
purchase price being paid credited me, full title the paper shall 
pass you. amount excess the purchase price plus discount 
per cent the face amount (minimum charge $2.50) any dis- 
counted note realized you, the amount realized shall applied 
follows: 


“1. satisfy obligation, any, under this contract, and agree 
that you are authorized from such proceeds cure any default 
any note purchased the application such excess; and 

“2. Any remaining balance such excess above per cent the 
unpaid balance all notes sold you and outstanding shall 
paid credited annually.” 


Pacific guaranteed payment all sums principal and interest due 


under the terms the notes and agreed that Gardena should under 
obligation sue proceed against the makers the notes. 
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The record shows that the parties the contract subsequently agreed 
orally that the per cent reserve provided for was increased 
100 per cent. 

September 15, 1947, Pacific entered into substantially similar 
contract with the Five Points Branch the Bank wherein was pro- 
vided that the purchase price any paper discounted “pursuant this 
agreement shall 65% the face amount thereof, and [W. Stod- 
dard] agree that upon said purchase price being paid credited me, 
full title the paper shall pass you. amount excess the 
purchase price plus discount per cent the face amount (mini- 
mum charge $2.50) any discounted note realized you, the amount 
realized shall applied follows: 


“1. satisfy obligation, any, under this contract, and agree 
that you are authorized from such proceeds cure any default 
any note purchased the application any such excess; and 

Any remaining balance such excess above per cent the 
unpaid balance all notes sold you and outstanding shall 
paid credited annually.” 


This contract also provided that Pacific guaranteed all sums princi- 
pal and interest due under the notes discounted. 

March 17, 1948, Pacific wrote the Gardena Branch stating, 
substance, that understood that Gardena carried its reserve account 
for Pacific approximately $6,200. This letter notified Gardena that 
Pacific had also been discounting notes with the Five Points Branch 
San Diego, and authorized it, the 25th each month, transfer any 
surplus reserve held Gardena the Five Points Branch. April 
1948, Pacific wrote the Gardena Branch informing that several 
its creditors had threatened action and that had been informed that 
the authorization March 17th could construed preference and 
could voided. The letter rescinded the instructions and authority 
transfer funds contained the letter March 17th. 

April 14, 1948, Pacific made assignment for benefit credi- 
tors and notice thereof was given the Gardena Branch April 15, 
1948, the plaintiff herein. 

stipulated that between the 14th April, 1948, and November 
1948, the date the stipulation facts was entered into, the Gardena 
Branch transferred the Five Points Branch the Bank, the sum 
$3,268.16. this sum which the subject the controversy; 
dispute exists the balance $181.52. appears that after the 
14th April, 1948, various defaulted notes Gardena were charged 
the balance there, and the date the stipulation, the sum $181.52 
remained the reserve account and that there were outstanding 
discounted notes the plaintiff’s assignor that Branch. that time, 
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after the transfer funds, the Five Points Branch held balance 
discounted notes the sum $224 and balance the reserve account 
the sum $111.30. further stipulated that subsequent April 
14, 1948, notes were discounted either branch the Bank. 

The question presented for determination whether appellant Bank 
was entitled offset the monies owed Pacific the Gardena 
Branch against the debt owed Pacific the Five Points Branch. 
are the opinion that the Bank was not entitled such offset. 
Appellant contends that had the right offset reason section 
440 the Code Civil Procedure, and that also had that right be- 
cause its well recognized banker’s lien. Civ. Code, sec. 3054. The 
right offset exists favor bank with which customer makes 
general deposit but are the opinion that view the intention 
the parties, disclosed the terms the contract and the practice 
followed the bank handling the account, the trial court properly 
concluded that the reserve account was not general deposit, but one 
which was used for specific purpose. 

There particular formula prescribed for the contract involved 
making special deposit deposit for specific purpose. The na- 
ture the deposit determined the mutual intent and understand- 
ing the parties. American Surety Co. Bank Italy, Cal. App. 
149, 159, 218 466. Each contract involved here provided that the col- 
lections made the branch bank were held reserve account 
which could used only either one two specified ways: The pri- 
mary use which the fund was put was cure the default any 
note purchased under that particular contract, or, such default 
existed, the fund was paid credited annually as- 
signor. The fund with which are here concerned had accumulated 
the result payments made notes bought and sold under the Gar- 
dena contract, and had been neither paid, nor credited, plaintiff’s as- 
signor. other words, the funds remained the reserve account pro- 
vided for the contract. 

The reserve fund here involved would seem equivalent the 
deposit money for special purpose. bank impliedly binds itself, 
accepting special deposit, not set off against such deposit debt 
due from the depositor. Nor can bank which accepts deposit 
money for special purpose, under agreement that will pay the 
amount, when needed, for that purpose, legally appropriate such de- 
posit discharge the depositor’s indebtedness it. Stone Harris, 
146 Cal. 555, 560, '711; Civ. Code, sec. 2891; Am. Jur., Banks, sec. 
1111; 1138; Warren’s Bank, 209 Wis. 121, 244 
594, 375, and numerous cases cited there. Deposit funds 
for special purpose, such for the purpose paying such funds 
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third person upon the presentation certain papers instruments 
title, Bassett City Bank Trust Co., 115 Conn. 160 60, 
1488; paying bonds, Interborough Consol. Corp., Cir., 
288 334, 932; paying mortgage indebtedness; meeting 
certain checks classes checks, Ballard Home Nat. Bank, Kan. 
91, 935, 1916C, 161; Payne Bros. Burnett, 151 Tenn. 
496, 269 27, 1125; taking the depositor’s note that 
has been endorsed another bank; paying contractor for work being 
performed him. Sawyer Conner, 114 Miss. 363, So. 131, 
1918A, 61, Ann. Cas. 1918B, 388, have all the attributes 
special deposits and are generally termed and construed such. 
addition, the bank has the fiduciary duty agent apply the 
deposit the particular purpose for which was delivered the 
bank, and case the misapplication the deposit, may fol- 
lowed the trust fund theory. Hing Lee, Cal. App. 313, 174 
356, mortgages and other instruments were deposited for collection 
and were given over with specific instructions collect and remit. The 
court held that this was trust transaction, and that the money, col- 
lected, was affected with the trust. See So. Cal. Law Rev. 122, dis- 
cussing deposit for specific purposes. 

Where property pledged bank secure specific indebtedness 
the customer, the bank has right hold such property se- 
curity for any other obligation. under the contract the parties, 
the reserve fund was used satisfy the obligation plaintiff’s 
assignor paid credited him annually, the appellant was 
not entitled hold it, under its alleged banker’s lien, secure another 
obligation. “The banker’s lien referred section 3054 the Civil 
Code was familiar, part the law, long before the enactment 
the Codes. Section 3054 does not extend its scope. has always been 
the rule that banker holding securities pledged for the payment 
particular debt has lien upon them for the payment other claims.” 
Berry Bank Bakersfield, 177 Cal. 206, 209, 170 415, 417, and 
authorities there cited; Farmers’ Merchants’ Nat. Bank Stowell, 
Cal. App. 373, 392; Bell Bank California, 153 Cal. 
234, 889. was shown the testimony assistant cashier 
the Gardena branch that the bank considered the reserve fund 
deposit for specific purpose: The money was used “offset” 
the contingent liability Pacific—it could not drawn upon 
charged against Pacific; was not available for open credit 
meet overdrafts. The account was handled this manner. The prac- 
tical construction the the parties, treating the re- 
serve fund one used for specific purpose, tends support 
the construction placed upon the trial court. 


Inasmuch each contract made specific provision for the purpose 
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which the reserve account was put, are the opinion that 
the surplus funds which accrued under one contract could not used 
offset the debt owing Pacific under the other. For this reason, 
find unnecessary decide whether the two branches appellant 
Bank constitute separate entities whether, claimed appellant, 
there but one Bank, national banking corporation. 


The judgment affirmed. 
VALLEE, J., concurs. 


TRUST DECISIONS 


Digest current decisions pertaining the law trusts, wills 
estates, descent, distribution and corporate fiduciaries 


Joint Will; Power Party Revoke 


Glidwell Glidwell, Missouri Supreme Court, No. 41,443 


Testator and his wife executed the following instrument: “We, 
husband and wife declare the following and for our last will 
and testament and our will that if, upon the death the sur- 
vivor us, there shall any property remaining undisposed of, give, 
devise, and bequeath the same the church the Nazarene, have 
and hold the same absolute 

was held that, although the will was joint, the above language did 
not evidence agreement not revoke and that therefore the wife 
might revoke the will subsequent her husband’s death. 


Real Estate Improvements: Depreciation Disallowed 


Flagg, New York Surrogate’s Court, 124, 121 


the absence express direction trust instrument trustee not 
authorized maintain reserves out income depreciation charge 
real property improvements. 


Discretionary Trust: Claim State for Care Incompetent 
Beneficiary 


Teter, New York Supreme Court, Appellate Division, Fourth Dept., 
July 13, 1950 


Testatrix bequeathed her residuary estate trust for her brother, 
who was confined mental hospital, and for the benefit the brother’s 
wife. Pursuant provision the will the effect that the trustee 
might pay income the brother and his wife such manner propor- 
tion the trustee thought possible, either one the exclusion 
the other, the trustee paid all the income the wife and none the 
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hospital which the brother was inmate. When the Commissioner 
Mental Hygiene established rate $60 month against the trustee, 
held that the trustee was liable the State New York for the main- 
tenance and support the brother. 


Widow’s Right Family Allowance 


Estate Cooper, California District Court Appeal, Second District, Civil 
No. 17093, Advance California Appellate Reports 227 


The granting family allowance the wife decedent 
dependent upon the wife’s right support the time her husband’s 
death. Consequently, case where the wife and husband had sep- 
arated prior the death the husband, the duty the court 
admit and consider evidence whether such separation was 
caused the husband’s acts whether was agreement between 
the parties and any other evidence relating the wife’s right support 
the time the husband’s death. 


Survival Treble Damages Claim for Rent Overcharge 


Basham Smith, Texas Supreme Court, No. A-2650, July 1950 


Where deceased had allegedly exacted unlawful rent overcharges 
during her lifetime, was held that estate was liable for the amount 
the overcharge but that additional sums ordinarily payable under federal 
law, including attorney’s fees and treble damages, were penal nature 
and therefore abated death deceased. 


Creditor’s Share Ancillary Administration Insolvent Estate 


Hilliard Colcazier, Colorado Supreme Court, No. 16324, June 1950 

Decedent, New Mexico domiciliary, died insolvent leaving assets 
both New Mexico and Colorado. ancillary proceedings Colorado 
appeared that decedent’s assets that state were sufficient pay off 
full the only claim Colorado. The Colorado court declared that, 
while the chief object ancillary proceedings the protection local 
creditors, the Colorado claim was entitled only pro rata payment 
along with the other creditors. 
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Sale Assets; Discretion Reserved Co-Executors 


Chesney, Pennsylvania Orphans’ Court, No. 46, Northumberland 
Law Journal 103 


the last paragraph her will the testatrix empowered her co- 
executors sell any part all her real estate public private 
sale sales for the purpose making settlement her estate when 
they, the survivor them, should deem expedient do. 
Such discretion reserved the co-executors was confined the time 
the sale and did not limit the positive direction sell. Consequently, 
the co-executors could not arbitrarily refuse make sale and thereby 
defeat the purposes the will preventing the legatees the will 
from receiving the proceeds the property. 


Ineffective Revocation Will Insurance Trust 


Cohn National Bank Richmond, Virginia Supreme Court 
Appeals, June 19, 1950 


Testator created his lifetime insurance trust containing pro- 
vision reserving testator the right “by written instrument delivered 
the trustee, revoke and annul this agreement either whole 
Although testator’s will provided for revocation the 
insurance trust, and directed “that death copy this will 
revoking said trust agreement delivered” the trustee, the Virginia 
court held that the trust was not effectively revoked since the provisions 
the trust instrument contemplated revocation only acts done 
testator’s lifetime. 


Surcharge for Surrender Trust Property Without Court Approval 


Hendrick Cleghorn, Massachusetts Supreme Judicial Court, June 1950 


Trustees held, among other property, two parcels real estate. Cer- 
tain relatives the husband the deceased settlor claimed ownership 
the two parcels and demanded conveyance well accounting 
for rentals received. After investigation, the trustees found these claims 
valid and complied with the demands the relatives without securing 
judicial approval their action. Upon application the beneficiaries, 
the court found the relatives entitled only one-half the properties 
and accordingly surcharged the trustes with one-half the property and 
rentals paid over. 


| 
| 
| 
| 
| 
| 
| 
j : 
a 
| 
a 
4 
{ 
| 
F 
3 


710 THE BANKING LAW JOURNAL 


Invasion Corpus: Court Control over Trustee’s “Unlimited” 
Discretion 


First National Bank Beaumont Howard, Texas Supreme Court, 
No. A-2437 


Testator’s will provided “said trustee shall authorized 
pay such additional sums out corpus may its sole and 
uncontrolled discretion necessary advisable. determining 
whether such sums shall paid the decision the trustee shall 
final and conclusive. Held that notwithstanding the provision, court 
would order invasion for needy beneficiary where trustee withhold- 
ing payments acted “outside the bounds reasonable judgment.” 


Will Drafting Ambiguity Resolved Per Stirpes Distribution 


Estate Lentz, Pennsylvania Superior Court, No. 20, March Term, 1950 


Testatrix’s will provided that her death all her property con- 
verted into cash and “equally divided and distributed and among 
brothers and sisters the issue such may dead.” When 
all brothers and sisters predeceased the testatrix, was held that the 
nephews and nieces took per stirpes, viz., the shares their parents 
whom testatrix had made per capita gifts. 


Surcharge: Trustee’s Release Security for Performance 
Lessee’s Covenants 


Bankers Trust Co. Carr, New York Supreme Court, Appellate Division, 
Dept. No. 3322, June 1950 


Under the terms lease the lessor-trustee received cash deposit 
$25,000 security for lessee’s covenants keep property repair. 
the end the term the trustee released the security the lessee 
settlement dispute over taxes and rent installments. was held 
that this compromise was improvident and that the trustee was subject 
surcharge. 


TAX DECISIONS 


Digest current decisions pertaining the law taxes trusts, 
estates and gifts 


Estate Tax—Revenue Act 1950—Gifts Contemplation Death 


The new subsection (1) 811 the provides for new 
rebuttable presumption that transfers made within three years death 
shall deemed have been made contemplation death. The 
new subsection provides, moreover, that transfer made more than 
three years prior decedent’s death shall deemed have been 
made contemplation death. 

The amendment applicable only with respect estates de- 
cedents dying after September 23, 1950. 


Estate Tax —1950 Revenue Act —Reversionary 
Interests Case Life Insurance 


Section 503 The Revenue Act 1950 changes the rules govern- 
ing the inclusion the gross estate decedent for estate tax pur- 
poses proceeds life insurance policies purchased him his 
own life and receivable persons other than his executor. 

The following extract from The Senate Report No. 2375 explains 
the effect the amendment. 


“The present formula for determining the extent which proceeds 
life-insurance policy receivable persons other than the insured’s 
executor are includible the gross estate the insured reason 
the payment premiums other consideration directly indirectly 
him follows: Such proceeds are includible the proportion 
that the amount premiums other consideration paid directly 
indirectly the insured bears the total premiums paid (sec. 811 
(g) (2) (A) the Internal Revenue Code); however, the insured 
possessed incident ownership the policy any time after 
January 10, 1941, then the proceeds are includible (under sec. 811 (g) 
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(2) (A) only the proportion that the amount premiums other 
consideration paid directly indirectly the insured after that date 
bears the total premiums paid (sec. 404 (c) the Revenue Act 
1942). reversionary interest regarded incident ownership 
for this purpose. 

Section 503 the bill modifies this formula redefining the term 
incident ownership include reversionary interest only such 
reversionary interest some time after January 10, 1941, exceeded 
value percent the value the policy and (2) arose the 
express terms the policy other instrument and not operation 
law. 

The following example illustrates the application this amend- 
ment: The decedent, prior January 10, 1941, assigned $100,000 
policy insurance upon his life trust providing that his death 
the proceeds should collected and held for the benefit his son 
then living; but the decedent’s son was not then living, the proceeds 
were distributed the decedent’s executor. The decedent re- 
tained incident ownership the policy other than this possibility 
reverter. The decedent was survived his son. Premiums aggre- 
gating $50,000 were paid for the policy, which the decedent paid 
$25,000 before January 10, 1941, and $15,000 after that date. 
The remaining premiums $10,000 were paid the son. any 
time after January 10, 1941, the decedent’s reversionary interest ex- 
ceeded value percent the value the policy, then the insurance 
proceeds are includible his gross estate under section 811 (g) (2) 
(A) the extent $80,000 (that proportion the proceeds, $100,000, 
which the amount premiums paid the decedent, $40,000, bears 
the total premiums paid for the policy, $50,000). However, the re- 
versionary interest time after January 10, 1941, exceeded value 
percent the value the policy, then the proceeds are includible 
under section 811 (g) (2) (A) the extent only $30,000 (that 
proportion the proceeds, $100,000, which the amount premiums 
paid the decedent after January 10, 1941, $15,000, bears the total 
premiums paid for the policy, $50,000) 

The decedent’s reversionary interest valued recognized 
valuation principles, pursuant regulations prescribed the Secre- 
tary the Treasury, and, course, without regard the fact the 
decedent’s death. The value the reversionary interest and the 
policy any date shall ascertained though the decedent were, 
upon that date, making gift the policy and retaining the rever- 
sionary interest. The rule Robinette Helvering, (318 184), 
under which reversionary interest not having ascertainable value 
under recognized valuation principles considered have value 
zero, apply. reversionary interest which, for example, exists 
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only one-half policy shall computed percentage the 
value such one-half. 

The term “reversionary interest” includes possibility, whether 
vested contingent, that the policy the proceeds thereof may 
return the decedent his estate may become subject power 
disposition the decedent. possibility that the decedent may 
able dispose the policy under certain conditions shall 
him under those conditions. 

The amendment made this section the bill does not restrict 
the includibility the decedent’s gross estate proceeds insurance 
policies upon his life under any provision other than section 811 (g) 
(2) (A). For instance, proceeds which, reason the enactment 
this section, are not includible the gross estate under section 811 
(g) (2) (A) may, the case the estate decedent dying 
before the enactment the bill and hence unaffected the amend- 
ment made section 501 thereof, includible under section 811 (c) 
(1) (A) transfer contemplation death. 

The amendment made section 503 applicable only with respect 
estates decedents dying after October 21, 1942, the date enact- 
ment the Revenue Act 1942. interest shall allowed paid 
any overpayment resulting from the enactment section 503 with 
respect any payment made prior the enactment the bill.” 


Estate Tax—Effect Reduced War Sales Expenses Valuation 
Stock Closely Held Corporation 


Estate Goar, Tax Court, TCM. Nos. 21836-21838 


Average profits and dividends over period ten years preceding 
the death decedent were used for the purpose valuing decedent’s 
stock closely held corporation. However, the court did not give full 
effect profits during war years when sale expenses were greatly reduced. 


Gift Contingent Remainderman Had Adverse Interest 
Where Mutual Understanding With Settlor 


Petitioner created trust 1932 reserving power himself 
revoke whole part with the consent either the contingent 
income beneficiary the contingent remainderman. Held, that al- 
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though the interest the contingent remainderman “would seem 
substantially adverse,” there was completed gift for gift tax pur- 
poses upon creation the trust since the petitioner-settlor and the 
contingent remainderman “had mutual understanding that [the re- 
mainderman] would any time consent any changes the trust 
subsequently desired petitioner.” 


State Additional Estate Tax Measured Federal Estate Tax 
Upheld Supreme Court 


Treschler State Wisconsin, Supreme Court, November 1950 


addition inheritance tax many states levy special additional 
tax take the amount which the 80% credit the basic tax 
exceeds state death taxes paid. 

338 211, the United States Supreme Court held that the 
Wisconsin tax was unconstitutional applied Wisconsin decedent 
with property within and without that state. 

The decision the Wisconsin Supreme Court limiting, remand, 
the application the 30% tax only property Wisconsin subject 
the federal estate tax was affirmed the United States Supreme Court. 


Estate Power Pay Life Insurance 


Estate Goar, Tax Court, TCM. Nos. 21836-21838 


Decedent created two irrevocable inter vivos trusts 1935 under 
which his wife and son were chief beneficiaries. Decedent was trustee 
under both instruments and was authorized his uncontrolled discretion 
pay income principal life insurance policies his own life held 
the trusts. Although the trust instrument recited that their purpose 
was secure the beneficiaries during their lives, the court held the two 
trusts have been created contemplation death and includible 
decedent’s gross estate. 


INVESTMENT AND FINANCE 


Edited OSCAR LASDON 


Savings Bank Investments 


UGUST Ihlefeld, president 
the Savings Banks Trust 
Company New York, points out 
that mutual savings banks, like 
other major segments our finan- 
cial structure, will affected 
the limited war economy that may 
our lot for rather protracted 
period. The two main factors 
watch, course, are the supply 
savings accumulated the 
savings banks and the availability 
investments. 

Mr. notes that expansion 
employment and wage increases 
will lead larger national in- 
come. And although taxes are also 
being increased, disposable income 
—which what remains after 
taxes will probably rise, never- 
theless. This disposable income 
divided between consumption ex- 
penditures and savings and, the 
rate spending increases, the rate 
savings declines; conversely, 
the rate spending declines the 
rate savings increases. 

Since disposable income can 
expected increase production 
and employment expand, such 
increase unaccompanied cor- 
responding expansion consumer 
expenditures should witness some 
increase the volume savings. 
Although nothing like the spectacu- 
lar expansion savings that oc- 
curred World War likely, 
reasonable prospect moderate 
acceleration; this should become 


evident after the initial hoarding 
and forward buying spree the 
part the public has run its 
course. 


Since the end World War II, 
mutual savings banks have re- 
ceived about per cent the 
liquid savings the American peo- 
ple and the question confronting in- 
stitutional investors 
whether continuation this rate 
can expected the future. 
this connection, Mr. ob- 
serves, mutual savings banks 
all thrift could 
adversely affected the public’s 
fear inflation. The public has 
seen per cent rise the cost 
living from 1939 1949 and fully 
realizes that the purchasing power 
savings can severely cut when 
the Government finances huge war- 
time needs manner that inflates 
the supply money. 

the public chooses believe 
that inflation unavoidable, the 
danger exists that savings habits 
may change and that larger per- 


total savings will into 


equities real estate; under these 
conditions, thrift institutions would 
receive smaller percentage total 
savings. However, Mr. Ihlefeld 
conclude that greatly increased 


military expenditures necessarily 


forecast major protracted infla- 
tion. The public has had its fill 
inflation resulting from two world- 
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wide conflicts and has last 
awakened the need for protect- 
ing the purchasing power their 
savings and liquid resources. 


But the investment problem 
the savings banks will affected 
the volume mortgage amor- 
tization payments well the 
trend deposits. Along with the 
postwar expansion mortgage 
portfolios savings banks there 
has been corresponding growth 
the amount mortgage amorti- 
zation payments. long 
mortgage loans continue in- 
crease, these repayments can easily 
put work. However, with 
decline the volume new mort- 
gage lending, heavy amortization 
payments loans previously made 
will add the volume funds for 
which savings banks must find in- 
vestment outlets. 


The limited war economy which 
lies ahead should lead contrac- 
tion the available 
mortgages. Under presidental di- 
rective, Government agencies have 
already tightened mortgage insur- 
ance and guarantee terms. And 
much more drastic restrictions 
mortgage lending are embodied 
the Defense Production 
1950. New construction will also 
curtailed reduced supplies avail- 
able for civilian use home build- 
ing. addition, higher building 
costs, and the likelihood that labor 
shortages may develop areas 
where building workers are ab- 
sorbed into the defense effort, will 
tend curb the volume home 
construction. And since the de- 
mand for mortgages from lending 
institutions will sustained, keen 
competition for 
gages seems likely. 


Thus, because the supply 
mortgages will diminish, mutual 
savings banks will witness slack- 
ening the rate gain their 
mortgage portfolios. this 
year, successive net increases 
around $100 million month were 
reported. Under the changed con- 
ditions now prospect, this situa- 
tion cannot maintained. 


Will there increase the 
volume new corporate bond fi- 
nancing compensate for the re- 
duction available mortgage in- 
vestments? Although sharply in- 
creased defense spending will lift 
the level industrial activity, this 
does not necessarily indicate that 
new corporate issues will avail- 
able large amount for savings 
banks portfolios. matter 
fact, the experience World War 
repeated, the volume cor- 
porate bond financing may tend 
decline. Some industries, may 
observed, may curtail their capital 
expenditure programs; this cate- 
gory are those companies turning 
out civilian goods. the other 
hand, producers military goods 
can finance their capital needs with 
Government aid. 


The volume municipal and 
other tax-exempt bond financing, 
according Mr. also 
likely decline. presidential 
order, there has already been 
sharp cut public housing ac- 
tivity. Material shortages and 
higher prices will also encourage 
curtailment other types public 
works that are not urgently re- 
quired. Coincident with the decline 
the volume tax-exempt offer- 
ings, the demand for such obliga- 
tions commercial banks and in- 
dividuals likely grow. This 
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stimulated demand arises from the 
prospect higher taxes and will 
serve further reduce the supply 
available other classes in- 
vestors such savings banks. 


Bank Holding Companies 


Passage legislation designed 
regulate bank holding companies 
viewed probable Senator 
John Sparkman, Chairman 
the Senate Committee Small 
Business. The provisions bill 
approved the Senate Committee 
Banking and Currency seeks 
accomplish the following objec- 
tives: 


bring all bank holding com- 
panies under reasonable control 
and regulation equal footing. 
Current legislation permits many 
holding companies escape such 
regulation, they desire. 

empower Federal bank 
supervisory authorities control 
the acquisition banks bank 
holding companies, and specify 
the factors considered act- 
ing upon applications involving the 
expansion bank holding comany 
groups. 

require bank holding com- 
panies divest themselves, within 
reasonable time and with reason- 
able exceptions, control over 
non-banking enterprises. 

provide generally for more 
effective supervision bank hold- 
ing companies, with appropriate 
sanctions for non-compliance. 

Senator Sparkman feels that the 
proposed legislation not extreme 
its purposes and contains mini- 
mum restrictions which seem 
essential provide reasonable 
control over bank holding com- 


panies. emphasizes that does 
not provide “death sentence” for 
bank holding companies and does 
not involve “freezing” all com- 
panies their present situation. 
For example, would not prevent 
bank holding company from 
establishing offices across State 
lines, nor would bring indi- 
vidual under the restrictions applic- 
able bank holding companies. 
Furthermore, would not require 
holding companies accumulate 
any greater reserve than required 
under present law. 

Senator Sparkman believes that 
bank holding companies should 
regulated, far practicable, 
much the same manner that banks 
themselves are 
sound bank holding company legis- 
lation desirable protecting the 
bankers’ stake free enterprise. 

The term “bank holding com- 
pany” the proposed legislation 
includes any company which con- 
trols bank operating four more 
branches. 


Tax Program 


Immediate imposition De- 
fense Profits Tax all corpora- 
tions addition the basic tax 
urged the Research and Policy 
Committee the Committee for 
recommended, integral part 
new tax program, are increases 
individual income taxes, and 
subsequent increase excise taxes. 
Opposed the enactment 
excess profits tax. The CED main- 
tains that the proposed Defense 
Profits Tax would raise much 
revenue, less inequitable, and 
much less harm the defense 
effort and the whole. 
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Corporate and individual income 
tax increases recommended the 
Committee would take effect next 
January and would replaced, 
the end 1951, tax pro- 
gram designed “to meet the needs 
budget that may continue 
very large for very long time.” 
Specifically, the CED recommends 
that: 

The corporate profits tax re- 
vised that consists basic 
rate per cent (18 per cent 
profits under $25,000) plus De- 
fense Profits Tax flat rate 
all corporate profits. 


defense addition the in- 
dividual income tax levied 
flat percentage rate net income 
excess exemption and the 
present tax. 

The Defense Profits Tax levy 
and the extent the income tax in- 
crease would depend the outlook 
for 1951. Assuming total expendi- 
tures $62 billion, which $35 
billion would for military expen- 
ditures, the CED feels that the 
temporary Defense Profits Tax 
should set per cent total 
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profits; this levy, claims, would 
yield about billion more than the 
present profits tax. The suggested 
temporary increase the indi- 
vidual income tax rate set 
per cent and calculated yield 
another billion. far the 
additional revenues obtained 
from excises are concerned, 
urged that such determination 
await Congress’ opportunity see 
and consider the January budget. 

The CED points out that the 
American people can pay for de- 
fense one three ways. These 
are open inflation, suppressed in- 
flation and controls, high taxes, 
tight credits and government econ- 
omy. emphasizes its preference 
for blocking inflation “by eliminat- 
ing the excess demand over sup- 
ply rather than trying dam 
the excess demand behind 
wall price and rationing regula- 
tions.” 


The CED prefers emergency 
“pay-as-you-go” 
such time the tax structure 
adjusted long-run needs. 
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completely revised 1949 edition! 


ENCYCLOPEDIA 
BANKING AND FINANCE 


Glenn Munn 


Completely Revised 
GARCIA 


Registered Investment Adviser, registered with the Securities 
and Exchange under the Investment Advisers 
Act 1940; member, New York Society Security Ana- 
lysts; financial writer; author, “How Analyze Bank 
Statement”; years diversified experience banking 
and security analysis and investment counsel. 


one compact volume, 
the gist hundreds books 
every phase banking and 
finance. authoritative, quick 
reference form, offers busy bank- 
ers and financial executives just 
the information they need an- 
swer the questions arise 
their daily work. 


The book contains 
amount organized information: 
clear explanations over 3,500 
subjects; resumes banking laws; 
and discussions every topic con- 
cerned with banking and finance. 


answers hundreds 
questions like these: 


What was the debt the Federal 
Government for each year from 
1789? 

What the difference between guar- 
anteed arid preferred stock? 

what times has the United 


ard? 
How does deposit insurance work? 


Completely Revised 

For years this book has been the 
standard reference work its field. 
previous editions thousands 
copies have been sold. This new 
edition discusses scores new sub- 
jects, and elaborates 
those which have already appeared. 


Convenient Arrangement 


The Encyclopedia arranged 
alphabetically subject, thus 
providing 
Cross-referencing widely em- 
ployed. The reader therefore 
assured having access all 
phases the subject—and 
minimum time. 

Everyone connected with bank- 
ing finance will find this book 
indispensable working tool. 


Mail This Handy Coupon Today 
States abandoned the gold stand- 


Bankers Publishing Company 


What was the national income 465 Main St., Cambridge 42, Mass. 


any given year? 


Can “stop” placed the trans- and Finance. meets with approval 


fer stock? 


will mail you $12.00 within five days. Other- 


How long does take money wise may return within five days and pay 
double itself per cent com- nothing. 


pound interest? per cent? 
What are the advantages issuing 
serial bonds? 
Are there any bonds totally exempt 
from both Federal and state taxes? 
Are any stocks the New York 
Stock Exchange available less 
than 100-share lots? 


HOPE: 


For years, I’ve always stuck 
cotton ears whenever the 
Old Groaner opened his mouth. 
But now he’s got something that 
sounds good. Really good. Let’s 
hear it, kid. 


CROSBY: 


Ladies and gentlemen, this isn’t 
song. It’s just suggestion. 
This year, let’s give 
Savings Bonds for Christmas 
presents. Tell ’em about those 
bonds, Chisel Nose. 


HOPE: 


Gladly. It’s all very simple— 
even Crosby understands 
they work. just ten years, 

they pay for every they 
cost. And they’re appropriate for 
everybody your Christmas list. 


CROSBY: 

For once his life the old Scene- 
Stealer right. But seriously, 
folks, nothing makes more wel- 


come, more sensible present than 
Savings Bonds. So— 


HOPE: 

why not give the very finest 
Bonds! 


Contributed this magazine co-operation with the 
Magazine Publishers America public service. 
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